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DISTRICT COURT, EAGLE COUNTY DISTRICT 
COURTS 
Court Address:  P.O. Box 597 
                          885 Chambers Avenue 
                          Eagle, CO  81631 
Phone:               970-328-06373 
 
 
Plaintiffs:  
REGGIE D. DELPONTE RESIDENCE TRUST NO 1  
and REGGIE D. DELPONTE RESIDENCE TRUST NO 2 
 
v.  
 
Defendant:   
TOWN OF VAIL, COLORADO 
 
 
 

 
 
 
 
 
 
 
 
 

▲COURT USE ONLY▲  
----------------------------------- 
 
 
Case Number: 14CV30404 
     

Division 4   

 
FINAL ORDER  

GRANTING PLAINTIFFS’ MOTION FOR DECLARATORY JUDGMENT AND 
DETERMINATION OF LAW 

 
 
 THIS MATTER came before the Court on May 1, 2014 upon the parties’ joint 

submission for a Declaratory Judgment/Determination of law. Reggie D. Delponte Residence 

Trust NO I and Reggie D. Delponte Residence Trust NO 2 (the “Plaintiffs”) filed a Complaint 

for Declaratory Judgment and Right to Landscape Adjacent Property (the “Complaint”), pursuant 

to certain governing documents and a Town of Vail Ordinance purporting to govern the Plaintiffs 

DelPonte Residences. The Town of Vail (the “Defendant”) filed a Response and Counterclaim 

for Trespass. The Court, after review of the record, the evidence and the argument of counsel in 

the pleadings,  including Plaintiffs Brief filed after Court permission regarding new issues raised 

in Defendant’s Reply Brief, and being otherwise fully advised in the premises, makes the 

following FINDINGS OF FACT, CONCLUSIONS OF LAW and ORDER:  

 

I. BACKGROUND 

This dispute before the Court concerns varying interpretations of the language of a restrictive 

covenant attached to a utility easement. The original landowner quit claimed this utility easement 
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to the Defendant. At issue is whether the Defendant can require Plaintiffs homeowners who live 

adjacent to the easement to desist from “landscaping” Defendant land that abuts the Plaintiffs’ 

property. The restrictive covenant attached to the easement contains what the parties argue is 

conflicting language that both permits and bars such landscaping by Plaintiffs within the 

easement. The Plaintiffs argue that the covenant contains protective language that permits them 

to landscape the abutting easement subject only to the condition that should the landscaping need 

to be ripped out in the future (due to interference with, for example, utility work) it would be 

done at the abutting landowner’s expense. Defendant argues the restrictive covenant requires the 

contested area be “open and natural”, hence not landscaped. 

The parties, at a telephone status conference, agreed this issue should be resolved in advance 

of trial through a submission of stipulated facts. The parties have subsequently stipulated to the 

facts.  Defendant alleges that declaratory judgment/determination of facts, is appropriate in its 

favor as the covenant restrictions themselves disallow Plaintiff’s landscaping on Town of Vail 

property and that same activity is also explicitly prohibited by a Town Ordinance. Plaintiffs 

however respond that the landscaping they have done on the Tract C property adjacent to their 

own property is consistent with protective covenants in effect since the property was originally 

deeded and are in keeping with the pattern and practice of the original parties. Plaintiffs also 

claim that the Town Ordinance cited by Defendant is inapplicable to this dispute.   

 

II. STANDARD OF REVIEW 
 

Pursuant to C.R.C.P. 56(h), a party may move for a determination of a question of law 

at any time after all required pleadings have been filed. The rule provides that the court may 

grant the motion if there is no genuine issue of any material fact necessary for the 

determination. People v. Harper, 294 P.3d 161, 162-63 (Colo. 2012). A material fact is one 

that would affect the outcome of the case. Western Innovations, Inc. v. Sonitrol Corp., 

187 P.3d 1155, 1158 (Colo. App. 2008). The purpose of C.R.C.P. 56(h) is to allow the court 

to address issues of law that will have a significant impact upon the manner in which the 

litigation proceeds. Harper, 294 P.3d at 163; see also, Board of County Commissioners v. 

U.S. (In re Application for Water Rights of the Bd. of County Commissioners), 891 P.2d 

952, 963 (Colo. 1995). Resolving such issues of law allows the parties and the court to 

eliminate significant uncertainties in the case on the basis of briefs and argument. Id. The 
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parties have stipulated to the facts utilized by the Court herein below.1 

A Declaratory Judgment is conclusive as to questions raised by the parties and passed 

upon by the Court. Atchison c. City of Englewood, 180 Colo 407, 506 P.2d 140 (1973). 

 

III.  FINDINGS OF FACT 

The parties agreed to submit this matter pursuant to stipulated facts that were filed on March 

12, 2015.2 On December 21, 1999, The Vail Corporation executed a Quit Claim Deed in favor of 

Defendant, which Quit Claim Deed was recorded on January 20, 2000, at Reception No. 720888 

(“Plaintiffs’ Exhibit 4”). The real property described in the Quit Claim Deed included Tract C, 

Vail Village, Eleventh Filing, and the parcel at the center of this dispute. The language of the 

Quit Claim Deed stated that the property was quit claimed to Defendant “subject to the 

restrictions set forth on Exhibit B” and other parts of the Quit Claim Deed and covenants are all 

part of the record and each speaks for itself.3   

 

IV. CONCLUSIONS OF LAW  
 

A. Town of Vail Ordinance Doesn’t Apply To The Instant Facts 
 

Defendant claims Plaintiffs’ liability to Defendant is governed by provision of a recently 

enacted Town Ordinance (“Ordinance”).4 After review of the factual record the Court determines 

that this Ordinance has no applicability to this case.  Plaintiffs assert the Ordinance cited by 

Defendant is not a stipulated fact, and in fact, were not apparently adopted until after the 

stipulated facts were filed on March 12, 2015 with the Court. Those stipulated facts reference the 

Complaint for Declaratory Relief, filed October 29, 2014, and the Counterclaim of the Town, 

filed November 25, 2014, neither of which seek relief based upon the Ordinance, because it was 

not even then in existence. The Court agrees. Although C.R.C.P. 57(b) specifically provides that 

any person whose rights are affected by a “municipal ordinance” may seek declaratory relief, as 

here the issue was first raised in the Defendant’s reply as opposed to the Complaint, the Court 

declines to consider the issues raised by the Defendant in reference to the Ordinance as a part of 

                                                 
1 Excepting the Defendant’s reference to Ordinance No. 4, Series 2015, as addressed hereinabove. 
2 The Court adopts those stipulated fact on March 12, 2015, as true for the purposes of this Order. 
3 See Exhibit C to Defendant’s Motion. 
4 Adopted by the Vail Town Council on April 7, 2015 as Ordinance No. 4, Series 2015. 
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this Motion. Instead, the Court adopts the findings of fact stipulated to by the parties in their joint 

stipulation.   

This Ordinance clearly went into effect after the Defendant obtained title to the easement 

by quitclaim. As the covenant is one that runs with the land, the status conferred on the land 

when it was brought by the Defendant when it was acquired by them prior to this transfer and as 

there is no evidence that the parties entered any agreement that would change that status, it 

continues to apply now. The Defendant cannot impose subsequently enacted rules on Plaintiffs.   

 

B. Meaning of the Two Parts of the Same Restrictive Covenant  

Is Capable of Harmonized Interpretation 

On December 21, 1999 the Vail Corporation executed a Quit Claim Deed (“Quit Claim 

Deed”) in favor of the Defendant, which was recorded on January 20, 2000 with the clerk and 

recorder at Reception No. 720888. The real property described in the Quit Claim Deed included 

Tract C, Vail Village, Eleventh Filing, which is the parcel at the center of this dispute. Here, 

Defendant asserts that as part of the protective covenants there is a provision that the land 

adjacent to a landowners land must remain, “open and natural” and that the Defendant’s 

interpretation of this language conflicts with Plaintiffs’ urged interpretation. They have agreed to 

have the Court decide the issue, that there are no other genuine material factual disputes but that 

this language compels a finding on their behalf. The Court accepts such mutual assertion.  

The Court proceeds under both C.R.C.P. 56(h) – Determination of Law, and C.R.C.P 57 

Declaratory Judgement. While a determination of a question of law pursuant to C.R.C. P. 56(h) 

puts the burden to put forth proof on the moving party, and the nonmoving party is entitled to all 

favorable inferences that may be drawn from the undisputed facts,” Smith v. Mehaffy, 30 P.3d 

727, 730 (Colo. App. 2000) (internal citations omitted), the moving party may “satisfies his or 

her burden by demonstrating a lack of evidence in the record to support the nonmoving party’s 

case.” Smith, id . (internal citations omitted). The Court concludes the disputed issue before the 

Court is one of legal interpretation and not factual in nature, making either C.R.C.P. 56(h) or 

C.R.C.P. 57 appropriate. 

Here, Defendant alleges that Plaintiffs’ landscaping of the property adjacent to theirs in 

violation of the property covenants incorporated into the Quit Claim Deed.  The covenant is part 
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of the record and speaks for itself. The language of the Quit Claim Deed stated that the property 

was:  

“Subject to the restrictions set forth on Exhibit B attached hereto and incorporated 

herein, and reserving unto Grantor those matters set forth on Exhibit C attached hereto 

and incorporated herein.” 

Furthermore the Quit Claim Deed provided at I-Restriction, I(b) in pertinent part:  

“Notwithstanding the use restrictions set forth in section1(a) of this Exhibit B and subject 

to the Reservation set forth in Exhibit C below, the Town of Vail may further restrict uses 

on the premises.”  

Section 3 of the Protective Covenants reserved “easements” for various purposes.  These 

primarily related to utilities and drainage. 

 Section 10 of the Protective Covenants provides:  

LANDSCAPING AND GARDENING . . . Every improved building site 
within the subdivision shall be landscaped according to plans approved by 
the Committee.  The landscape plans shall be submitted to the Committee at 
the time of the submission of construction plans and approval by the 
Committee of either plan may be denied until both plans for building 
construction and landscaping shall have been approved.  Easements 
adjacent to a lot but outside the boundaries thereof may be appropriately 
landscaped, subject to the provisions of these Covenants, by the owner of 
the lot, but in the event such landscaping is disturbed by use of the 
easement, the cost and expense of restoring such landscaping shall be solely 
that of the owner of the lot. (Emphasis added). 

 

A covenant is properly interpreted using the usual rules of contract interpretation with a view 

toward ascertaining and implementing the covenant’s intent. See Ad two Inc., v. City and County 

of Denver, 9 P.3d 373 (Colo. 2000). To determine that intent, the Court looks first to the plain 

meaning of the covenant applying the words ordinary meaning if that meaning does not of itself 

create an ambiguity. Fibreglas Fabricators, Inc. v. Kylberg, 799 P.2d 371, 374 (Colo. 1990). 

Where the written language in a covenant or agreement is definite, a reviewing Court must 

follow the dictates of plain English in interpreting it, construing it as a whole. Id. If it is clear on 

its face it must be enforced as written. Double D Manor, Inc. v. Evergreen Meadows 

Homeowner’s Ass’n, 773 P.2d 1046 (Colo. 1989). If it is not clear, all doubts are resolved against 



6 
 

the restriction and in favor of free and unrestricted use of the property. Allen v. Reed, 55 P.3d 

443 (Colo. App. 2006).  

Here, the building covenant attached to the easement is argued to have conflicting 

language that seems to both permit and also bar activity within the easement. Plaintiffs contends 

that owners have historically and been consistently allowed to landscape the property that is 

adjacent to their own, pursuant to very detailed and specified landscaping parameters. Vail 

Corporation could not, before the quitclaim was deeded to Defendant, have unilaterally 

terminated or amended these protective covenants, and after the Quit Claim Deed, certainly did 

not have such rights.  The Defendant would have been on notice of this provision when the Quit 

Claim Deed was executed and the provision is binding on Defendant and Tract C. See C.R.S. 

§S38-35-109. The Court agrees.  

It is the rule “that a Quit Claim Deed does not convey land but only the grantor’s present 

interest in the land, if any.” Tuttle v. Burrows, 852 P.2d 1314, 1316 (Colo. App. 1992). Thus, the 

Vail Corporation could only convey what it then had which was an interest in Tract C that was 

affected and limited by the provisions of the Protective Covenants. Furthermore, the Vail 

Corporation stated that its conveyance of interest was restricted by certain “Restrictions,” one of 

which was that the property was “[s]ubject to existing uses as of the date hereof. . .” One of those 

uses was the right to landscape within the area of the easement on Tract C. The Vail Corporation 

could have only conveyed to the Town what it had at the time of the conveyance, which was an 

interest in Tract C that was affected and limited by the provisions of the protective covenants. 

This would mean that the Defendant could not take away vested rights held by those who had, 

like Plaintiffs, previously purchased lots in the Eleventh Filing absent exercise of eminent 

domain proceedings.   

Defendant however, argues that the covenant also requires that common areas (those that 

don’t belong to that adjacent owner) remain “open and natural.” The covenant doesn’t define 

either the phrase “open and natural” or the word “landscaping.” However, “open", in the context 

of an easement is generally acknowledge as defined as containing no “condition, activity or 

situation that would interfere with the use and enjoyment of a property.” MERRIAM’S 

DICTIONARY, 3d. ed. Likewise, in the context of an easement, landscaping that is “open and 

natural” could be accomplished consistent with specified landscape requirements. Given the 

general purpose of protective restrictions to protect and enhance the pastoral and contiguous look 
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that encourages higher land values, the latter interpretation is to be preferred, unless the context 

requires a different understanding. There is no evidence of a different imperative for these simple 

and unambiguous words. 

However, Defendant argues that landscaping and “clear and natural” are by nature in 

opposition. The Court can’t agree. Where two clauses in the same covenant can be harmonized, 

the Court should do so, giving effect to all parts of it, construing it so that no part is rendered 

superfluous. The Court finds that the two parts may be harmonized. Where landscaping is 

attempted, it must be a type of ground cover that allows for free passage and must not restrict or 

otherwise constrict passage over the easement or in any other way conflicts with the easement’s 

purpose. In deciding whether a different understanding is required, the Court must construe a 

covenant phrase similarly to a contractual one, striving to give effect to the drafter’s intent, 

construing the phrase in a normal and common sense manner to avoid an absurd result. Rogers v. 

Westerman Farm Co., 29 P.3d 887, 898 (Colo. 2001); see also, City of Bowie v. MIE Props., 

Inc., 922 A.2d. 509, 524, n.13 (Md. 2007).   

As used here, the Court finds that the parties intended to use “open and natural” to refer 

to the lack of restrictions to movement, and landscaping limited to the ground cover prescribed in 

the covenant, not an expression of a “use” restriction.  Keeping in mind that covenants are to be 

construed as a whole, the Court finds this interpretation best allows the Court to avoid writing 

the covenant for the parties. Additionally it tends to implement the intent of the parties as well as 

a clearly demonstrated historical purpose of providing community continuity that holistically 

enhance the property ambience by use of with agreed-upon ground cover that would not impede 

traffic. See Buick v. Highland Meadow Estates at Castle Peak Ranch, Inc., 21 P.3d 860 (Colo. 

2001); Quinn v. Castle Peak Ranch Prop. Owners Ass’n., 77 P.3d 823 (Colo. 2003).  

Even if the Court were, for the sake of argument, to accept Defendant’s strained rationale 

that the two portions of the covenant conflict, rules of interpretation would compel the same 

result as when one part of a covenant conflicts with another portion, the section that is more 

specific governs over that that is more general. Clearly, the part of the covenant that requires 

specific landscaping considerations is more specific than the one that requires only that the 

easement be “open and natural.”  

For example, under this view, when one part of a covenant conflicts with another portion, 

the section that is more specific governs over that that is more general. Id. Here, the protective 
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covenants requirement long observed is of a right of landscaping. There is also an expressed 

intent that any future change of ownership will be subject to existing uses. The Court finds when 

one part of the covenant permits landscaping, that such provision more specific than the 

covenant requiring a general “open and natural” result, which the Court concludes acts as a 

modifier of the type of landscaping. Finally the Court’s interpretation effectuates the provisions 

of the protective covenants which existed on the date of the instant conveyance to the Town of 

Vail, which include, as the parties have stipulated, the right to landscape within the area of the 

easement on this Tract C. The Court GRANTS Plaintiffs’ Motion for Declaratory Judgment and 

declares that Plaintiffs have the right to landscape in the area of the Utility Easement located 

within Tract C, adjacent to Lot 7, subjects to the restrictions contained in the restrictive 

covenants attached to the Quit Claim Deed recorded on January 20, 2000, at Reception No. 

720888. 

Defendant’s Counterclaim for Trespass is denied for the reasoning set forth hereinabove; 

Defendant’s reservation of additional counter-claims is moot by virtue of the parties’ decision to 

summit the entire controversy under stipulated facts. 

This is a Final Judgment under C.R.C.P. 54. Plaintiff is the prevailing party and as such is 

entitled to reasonable costs. Plaintiff shall file a Bill of Costs within 21 days of the date of this 

Order. Each party shall pay its own attorney fees. 

 

IT IS SO ORDERED this 29th day of June, 2015. 

 

       
 

SERVED ON ALL PARTIES BY THE COURT’S E-FILE SYSTEM. 
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