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MOTION FOR PRELIMINARY INJUNCTION 

 
Pursuant to Rule 65 of the Colorado Rules of Civil Procedure, Plaintiffs move the Court 

for entry of a Preliminary Injunction against Defendants Town of Vail and Vail Park and 
Recreation District (“Defendants”) enjoining them from commencing work to reconfigure the 
18th hole of the Vail Golf Course.  In support, Plaintiffs state: 

1. As background, Plaintiffs refer the Court to the facts set forth in their Amended 
Complaint.  In short, Plaintiffs have brought this case to prevent Defendants from converting the 
existing clubhouse at the Vail Golf Course into a commercial wedding events center (“the 
Project”).  Plaintiffs claim that the Project, among other things, violates a restrictive deed 
covenant known as the Pulis Covenant, and also violates the Town’s own Code provisions 
relating to properties purchased with funds from the Real Estate Transfer Tax (“RETT”).   

2. At the March 15, 2013 Status Conference in this case, the parties and the Court 
agreed to proceed with Rule 56(h) motions to resolve the central legal issues under the Pulis 
Covenant, RETT ordinance, and other core topics.  The Court indicated its view that this would 
be the most efficient way to proceed.  The parties are almost finished with factual stipulations in 
furtherance of those motions and plan to submit a proposed briefing schedule soon.   

3. In the meantime, after having delayed for months, Defendants have recently 
proceeded with administrative approval of the Project before the Town Council and lower 
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administrative bodies.  While work on the clubhouse itself does not appear imminent, Defendants 
have confirmed that in September, absent any Court order to the contrary, they intend to start 
work on the first phase of the Project:  reconfiguration of the 18th hole of the Vail Golf Course.  
To accommodate certain aspects of the redesign of the clubhouse and surrounding banquet patio, 
Defendants plan to move the 18th green approximately 200 yards to the east and convert the hole 
from a par 5 to a par 4.   

4. Plaintiffs have requested that Defendants wait until the Court rules on the Rule 
56(h) motions before attempting to commence work on the Project.  Defendants have refused.  
Consequently, Plaintiffs now seek to enjoin Defendants from proceeding with work on the 18th 
green—or any other aspect of the Project—pending this Court’s opportunity to follow through on 
its preferred approach of the Rule 56(h) motions.  

5. Additionally, Plaintiffs intend to pursue a Rule 106(a)(4) appeal of the Town 
Council’s recent administrative decision to approve the reconfiguration of the 18th hole as part of 
the Project.  One of the several administrative applications Defendants submitted in connection 
with the Project was application DRB130191 to the Vail Design Review Board for design 
approval of the 18th-hole work.  The Design Review Board approved that application, and the 
Town Council just affirmed that approval on July 16, 2013.  Plaintiffs will file a Rule 106(a)(4) 
appeal of this administrative decision within the next few days and will likely seek to have that 
appeal consolidated with the present case in due course.  In addition to waiting for the Rule 56(h) 
motions to be decided, refraining from construction pending the outcome of the 106(a)(4) appeal 
makes sense as well.  In this regard, Rule 106(a)(4)(V) provides that “[t]he . . . decision of the 
body  . . . may be stayed, pursuant to Rule 65 of the Colorado Rules of Civil Procedure.”   

6. The facts demonstrate that Plaintiffs are entitled to a preliminary injunction under 
the criteria set forth in Rathke v. MacFarlane, 648 P.2d 648, 653–54 (Colo. 1982).  A party is 
entitled to injunctive relief upon demonstrating the following: (1) a reasonable probability of 
success on the merits; (2) a danger of real, immediate, and irreparable injury that may be 
prevented by injunctive relief; (3) the absence of a plain, speedy, and adequate remedy at law; (4) 
that the granting of a preliminary injunction will not disserve the public interest; (5) that the 
balance of equities favors the injunction; and (6) that the injunction will preserve the status quo 
pending a trial on the merits.  Rathke, 648 P.2d at 653-54.   

7. Reasonable likelihood of success on the merits.  Plaintiffs have a reasonable 
likelihood of success on the merits.  The 18th hole work is part and parcel of the overall Project.  
Defendants’ documents and public statements readily demonstrate this to be the case.  And the 
Project as a whole violates the Pulis Covenant, which provides that the golf course land can only 
be used “for a public golf course or open space or park for the benefit of the public and only such 
related support facilities required for those purposes.”  A commercial wedding venue is not 
“required” to operate a golf course.  Similarly, the RETT ordinance, Vail Municipal Code § 2-6-
9A, provides that properties purchased with RETT funds (which Defendants admit the golf 
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course was) can only be used for “parks, recreation, open space, and similar purposes.”  Using 
the golf course land for a commercial wedding events venue would violate this provision.   

8. Irreparable harm.  Defendants’ proposed action will irreparably harm Plaintiffs.  
“[R]eal property and its attributes are considered unique and loss of real property rights generally 
results in irreparable harm.”  Dixon v. Thatcher, 742 P.2d 1029, 1030 (Nev. 1987).  As a direct 
cause of Defendants’ plans, Plaintiffs will lose the current use and enjoyment of their property, 
which is so close to the golf course that any change to the hole or the green directly affects 
neighboring property owners.  They will lose property value in their homes, which is dependent 
on them being directly on a golf course that the Defendants cannot change on a whim.  Finally, 
they will lose the views and atmosphere only the finishing hole of the Vail Golf Course can 
provide.  Once lost, these unique attributes will be impossible to replace or re-create.  See K-
Mart v. Oriental Plaza Inc., 875 F.2d 907, 915–16 (1st Cir. 1989) (“Real estate has long been 
thought unique, and thus, injuries to real estate interests frequently come within the ken of the 
chancellor.”).   

9. Remedy at law.  There is no plain, speedy, and adequate remedy at law for the 
actions Defendants threaten to take.  Money damages cannot adequately compensate Plaintiffs 
for the loss of the unique quality of the real estate they now own.  Glover v. Santangelo, 690 P.2d 
1083, 1086 (Or. App. 1984) (“A view is a unique asset for which a monetary value is very 
difficult to determine.”).  Plaintiffs each purchased their properties in part because each has its 
own unique view of and access to the Vail Golf Course in the course’s present configuration.  
See Leonard v. Stoebling, 728 P.2d 1358, 1363 (Nev. 1986) (holding that the destruction of a 
property owner’s view was sufficient to grant mandatory injunctive relief).  Defendants’ 
proposed changes would irrevocably alter the character of Plaintiffs’ properties.  Because the law 
considers individual parcels of real estate to be unique, money damages cannot adequately 
compensate Plaintiffs for the alterations Defendants envision.  Id.; Glover, 690 P.2d at1086 
(same).     

10. Public interest.  The public has a strong and well-articulated interest in preserving 
the 18th hole in its present form, which has existed for decades.  Since the time Defendants’ 
plans became widely known, the Vail golfing community (as well as other constituencies) has 
consistently and vociferously opposed Defendants’ plans.  When the Town solicited public 
comment on the Project, the golfing community responded with dozens and dozens of e-mails 
passionately defending the present configuration of the 18th hole and vehemently opposing a 
change from a par 5 to a par 4.  In response, the Town hired an expert to develop an alleged 
safety reason for converting the hole, related to protection from errant golf balls.  Plaintiffs will 
demonstrate that this safety rationale is pure pretext, developed after the fact to justify 
Defendants’ redevelopment plans.  Plaintiffs will also show that moving the 18th green creates 
more safety concerns than Defendants claim exist from the green’s current position.  The public 
interest favors maintaining the Vail Golf Course in its current form, maximizing its recreational 
and aesthetic qualities.   
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11. Balance of equities.  Plaintiffs are asking only for a temporary prohibition on 
work on the 18th hole, pending this Court’s determination of the merits of Plaintiffs’ claims in 
the Rule 56 context.  Defendants themselves stalled the approval process of the Project from the 
summer of 2012 until the spring of 2013, demonstrating there is no urgency to proceeding with 
construction of the Project.  And the alleged safety issues Defendants have identified have 
existed literally for decades and do not require immediate attention.  No harm will befall 
Defendants or anyone else from a brief delay in starting construction.  By contrast, if Defendants 
are permitted to start ripping up the 18th green and moving turf to the new proposed green to the 
east, the hole will never be the same.  And once the market knows that the 18th hole is in danger 
of being altered at Defendants’ whim, the value of Plaintiffs’ properties will decline.  The 
equities clearly favor preserving the 18th hole for the short time in question.   

12. Status quo.  A preliminary injunction will preserve the status quo pending this 
Court’s resolution of the Rule 56 motions.  The status quo is deemed to be the set of 
circumstances that existed before the parties’ dispute arose.  Doubleclick Inc. v. Paikin, 402 F. 
Supp. 2d 1251, 1256 (D. Colo. 2005).  The status quo to be preserved in this instance is the 
current configuration of the 18th hole and green, and a preliminary injunction would preserve 
that condition.   

13. Bond.  Plaintiffs will post an adequate bond according to C.R.C.P. 65(c).  
Plaintiffs submit that the bond amount should be minimal, since Defendants will suffer no 
economic or other harm resulting from a short delay in their proposed construction.   

14. Conferral.  Pursuant to C.R.C.P. 121 § 1-15(8), Plaintiffs certify they have 
conferred with counsel for Defendants, who oppose this motion.   

 FOR THESE REASONS, Plaintiffs request that the Court:   
 

(i) enter a preliminary injunction prohibiting Defendants from doing any construction 
work to alter the 18th hole of the Vail Golf Course pending the Court’s resolution 
of the Rule 56(h) motions;  

 
(ii) set bond in the amount of $2500; and  

 
(iii) award Plaintiffs their costs, expenses, expert witness fees, attorney’s fees, and 

such further relief to which they may be entitled. 

 



-5- 

Dated this 17th day of July, 2013. 

Respectfully submitted, 
 

Original Signature on File 
 

s/ Christopher H. Toll  
Christopher H. Toll 
Steven T. Collis 
Holland & Hart LLP 
 
Attorneys for Plaintiffs 
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I certify that on July 17, 2013, I served a copy of the foregoing document to the 
following by 

 
 U.S. Mail, postage prepaid 
 Hand Delivery 
 Fax 
 Electronic Service through ICCES 

 
Kendra L. Carberry, Esq.  
Hayes, Phillips, Hoffmann & Carberry, P.C. 
1530 16th Street, Suite 200 
Denver, CO  80202 
 
M. Patrick Wilson, Esq.  
Murray Dahl Kuechenmeister Renaud LLP 
1530 16th Street, Suite 200  
Denver, CO 80202 
 

 
/s/ Dorina O’Toole  
Dorina O’Toole 
Holland & Hart LLP 
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