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Memorandum 

TO: Eric Heil 
(for Town Council packet; September 18, 
2012) 

BY E-MAIL 

FROM: Munsey Ayers  

CC: Brandee Caswell 
Mary Jo Dougherty 
Kathy Kanda 
Frances Koncilja 
Kimberly Martin 
Marcus Lindholm 
Michael Lindholm 
Dan Leary 
Magnus Lindholm 

DATE: September 13, 2012 FILE NO.: 200223 0015 

RE: Settlement Term Sheet/Development Agreement 
Matters 

 

 
As you and I recently discussed, I am providing this memorandum to highlight certain issues (not intended to be 
a comprehensive listing) in the draft Consolidated, Amended and Restated Annexation and Development 
Agreement for the Village (At Avon) (“Development Agreement”), version 14 as submitted August 31, 2012, 
that are implicated by Town Council’s general direction at the September 5, 2012, public hearing on the 
Development Agreement.  Town Council has given clear and inflexible direction that it will not approve the 
Development Agreement (or the PUD) unless it is revised to remove anything other than Town Council’s 
unilateral view of the bare minimum required to comply with the narrowly construed literal terms of the October 
7, 2011 Settlement Term Sheet (including Schedule 3 thereof, the “STS”).  Thus, I believe it is useful to address 
the foregoing in this memorandum  

I preface this with the observation that Town Council repeatedly has given conflicting direction on this topic.  
At times Town Council has stated that it does not wish to see anything in the Development Agreement that is 
not squarely within a very narrowly construed literal interpretation of the STS, and at other times (often at the 
same work session or hearing) has proceeded to request specific terms it viewed as beneficial to the Town that 
are not squarely within, and in some cases are contrary to, the literal terms of the STS.   
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To be clear, certain individual Town Council members have made what we have viewed as very productive 
attempts to engage in meaningful dialogue during our public meetings and hearings regarding various specific 
matters.  Other individual Town Council members have not done so.  Accordingly, references in this 
memorandum to Town Council’s position are intended to describe what has been represented to us, either by the 
Mayor or by you, as such.  In describing our understanding of Town Council’s position, particularly as we 
understood it from the September 5 meeting, we do so with the belief that certain individual Town Council 
members may not fully endorse that position in the stark and rigid terms with which it was communicated. 

This has no doubt contributed to the unfortunate and recurring situation of applicants and staff working very 
hard and cooperatively toward resolution of various matters, expending much time and money doing so, only to 
have the issue “vetoed” by Town Council after months of effort.  This not only undermines the efforts and 
judgment of the Town’s professional staff, placing them in an uncomfortable and untenable position, it also 
“blind sides” the applicants and leaves them frustrated and unable to rely on or sort through the changing and 
contradictory course set by Town Council that staff is then required to implement (or, more often, de-implement 
the product of many months of hard work).   

As you are aware, the Town represented to the Court in Paragraph 11 of its July 11, 2012, status report: 

In addition, Council members clearly stated to the Traer Creek LLC applicant that the ability of 
the Avon Planning and Zoning Commission and Avon Town Council to reduce the necessary 
public review time is directly related to the elimination of material terms and matters not included 
or contemplated in the Settlement Term Sheet. At the same time, Avon Town Council members 
stated that they are not opposed to considering and approving material terms and matters outside 
the Settlement Term Sheet (emphasis added), but only if such changes are mutually agreed 
upon and mutually beneficial to both the Town and the Traer Creek Parties (emphasis in 
original). 

Based on the foregoing, from and after July 11, 2012, the applicants have attempted (as both the applicants and 
staff had been doing prior to July 11) in both the PUD Guide and the Development Agreement to explore with 
the Town Council various issues that could fall within the category of being “mutually agreed upon and 
mutually beneficial to both the Town and the Traer Creek Parties.”  Clearly, the only way to accomplish that is 
to identify issues that could be mutually beneficial to resolve, to engage in a full and complete discussion of 
those issues, to determine whether the parties can reach a particular resolution of each particular issue that is 
mutually agreed upon and mutually beneficial, and to revise the documents in a manner consistent with the 
result of that process.  At times, both Town staff and certain individual Town Council members have proceeded 
consistent with that approach.  Town Council’s subsequent statements categorically refusing to participate in 
that process are directly contrary to the Town’s prior representation to the Court.  To state the obvious, the 
Development Agreement is an agreement.  By its nature, it requires the parties to actually discuss and agree 
upon issues. 

As you also are aware, all of the other parties requested that the Town designate Town Council members to 
participate in meetings directly with the principals and consultants of the applicants for the purpose of working 
through these and other matters, but Town Council declined to participate in the requested meetings.  Within 
this context, after having relied on the Town’s representation to the Court and the other parties in the Town’s 
July 11 status report and attempting to work in good faith with Town staff to identify and resolve such matters, 
we all are disappointed and discouraged that Town Council apparently has reversed course yet again.   
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With respect to matters pertaining to the STS, I believe it is accurate and useful to break them into the following 
five categories:   

(i) matters specifically (literally) addressed in the body of the STS and/or in the 11 topics identified in 
Schedule 3;  

(ii) specific and detailed language to effect the implementation of matters within the scope of clause (i);  

(iii) matters within the express intent of Schedule 3, which were to be identified and resolved in the 
processing of the applications for the PUD, Development Agreement and related applications - as clearly stated 
in the introductory paragraph: 

Accordingly, this Schedule 3 is expressly intended to be illustrative rather than 
to fully identify or express the final resolution of the matters Avon and Developer 
intend to resolve in the context of settlement, it being the intent of Avon and 
Developer that the final resolution and scope of such matters shall be as reflected 
in the applications to be processed and approved pursuant to Paragraph 11 of the 
foregoing Confidential Settlement Term Sheet.  (emphasis added) 

(iv) matters that are not within the scope of clauses (i), (ii) or (iii), but which do not conflict with the 
STS; and  

(v) matters that are not within the scope of clauses (i), (ii) or (iii), but which do conflict with the STS.   

We’ve discussed this on multiple occasions, but it bears repeating, that it is and has been applicants’ position 
that matters within the scope of clauses (i) through (iii) above are clearly within the scope of the STS.  It is and 
has been the applicants’ position that matters identified in the “matrix” of issues that were under discussion both 
prior to and after execution of the STS (although not specifically incorporated in the STS because they were not 
sufficiently resolved to be included) have always been and remain proper topics of discussion within the scope 
of clause (iii).  Those issues also are clearly within the scope of the Town’s statement in its July 11 status report 
to the Court.  Given the language in Schedule 3 and the Town’s representation to the Court in its July 11 status 
report, the applicants don’t see how, in good faith, it is possible to fully implement the STS without engaging in 
meaningful discussion of matters that are within the scope of clauses (i) through (iii).  It would be very helpful 
to understand whether Town Council considers matters that are within the scope of clauses (i) through (iii) to 
also be within the scope of Town Council’s position as stated at the September 5 meeting. 

It is and has been our position that matters within the scope of clause (iv), while not within the scope of the STS, 
should be given reasonable consideration at least to the extent of discussing them as being potentially “mutually 
agreed upon and mutually beneficial to both the Town and the Traer Creek Parties” (for example, 
landscaping/screening for the benefit of Heard Lane/Eagle Bend residents, road connectivity issues within Lot 1, 
etc.).  While it is and has been our position that matters within the scope of clause (v) are not, as a general 
matter, proper subjects of discussion, we nonetheless have listened to and in some cases favorably responded to 
Town requests in this category (for example, the hypothetical issue of City Market relocating from the Town to 
the project, the Town’s several alternative proposals regarding the School Site dedication issue, etc.) because we 
have viewed them as matters being potentially “mutually agreed upon and mutually beneficial to both the Town 
and the Traer Creek Parties.”  The applicants have never, to my knowledge, communicated to the Town a 
categorical position that we refuse even to discuss a matter the Town has raised, even if it is a matter within the 
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scope of clauses (iv) or (v).  It would be very helpful to understand how Town Council views matters within the 
scope of clauses (iv) and (v) in terms of Town Council’s position as stated at the September 5 meeting. 

Town staff and certain individual Town Council members have proceeded in similar manner when permitted to 
do so, but have been forced to reverse course as Town Council’s position becomes increasingly rigid.  Examples 
of this include the density issue (Town staff suggested and supported a better approach to this issue, which 
applicants incorporated, but which Town Council rejected) and the administrative subdivision procedures (with 
respect to which Town Staff and the applicants had discussions into late August and the Town engineer was to 
provide proposed additional language but instead informed applicants just days prior to the August 31 submittal 
deadline that there would be no further discussion and the input we had been awaiting for weeks would not be 
forthcoming).  While there are similar examples, I won’t belabor the point. 

Town Council’s position as stated in the July 11 status report was, and the applicants’ consistent position is and 
has been that we should identify and, if possible, resolve matters at issue in the litigation together with other 
related matters which have been sources of conflict in the past or could be foreseen to create the potential for 
future disputes (i.e., matters within the scope of clause (iii)).  This does not mean that a resolution of such 
matters is a condition precedent to implementing the settlement, but it does mean the STS requires that 
meaningful discussion should occur and all parties should give meaningful consideration to whether it is 
desirable and possible to find and implement solutions.  A categorical refusal by any party to engage in that 
process is neither useful nor consistent with the intent of the parties in entering into the STS.  What we have 
requested, and what we have pursued, is engagement on issues where there could be mutual benefit, with the 
understanding that the discussion could lead to resolution or could not.   

Town Council’s position as stated in the July 11 status report is consistent with the intent Avon expressly stated 
in the introductory paragraph of the STS (i.e., engaging in meaningful discussion of matters within the scope of 
clause (iii)).  Town Council’s current position, which is a position it has stated on multiple occasions both prior 
and subsequent to the Town’s July 11 status report, is directly in conflict with the Town’s obligation under 
Schedule 3 of the STS that “the final resolution and scope of such matters shall be as reflected in the 
applications.” 

With the foregoing as context, the following is a partial list of issues from the Development Agreement with 
respect to which it would be helpful to obtain clarification from Town Council as to its intent, and perhaps even 
whether it considers each issue to be within clause (i), clause (ii), clause (iii), clause (iv) or clause (v) above.  
Having that understanding should help everyone find the most efficient path to completion of the documents.  
This is, in fact, the discussion we’d hoped to have in late August in the context of the proposed meetings with 
designated Town Council members – a proposal the Town rejected. 

1. Development Agreement § 3.5.  Various subsections of § 3.5 of the Development Agreement address 
water allocation and tracking matters.  Addressing these matters is not an express requirement of the STS and is 
not a carrying forward of the corresponding provision from the Original Agreement (as defined in the 
Development Agreement).  § 4.12 of the Original Agreement stated: 

If the Town provides water service to the Project, the Town shall charge water 
tap fees and usage charges to users within the Property on a uniform, 
non-discriminatory basis with other users within the Town. The Town shall remit 
monthly to the Districts all water tap fees collected by the Town with respect to 
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providing water service to any user of the Property. The Town may direct that all 
such water tap fees be paid directly to the Districts. 

Nonetheless, the Town requested that the water allocation and tracking matters be addressed.  The 
applicants previously agreed to consider (subject to satisfactory resolution of similar issues in the context of a 
complete package) adding provisions to address this because the issue of the Town’s and applicants’ obligations 
with respect to water issues is a material consideration which, if left ambiguous or unresolved, could very 
foreseeably lead to future misunderstanding and dispute.  Initially, these provisions were proposed to be 
included in the PUD Guide.  At the Town’s request, the applicants agreed to consider including the provisions in 
the Development Agreement rather than in the PUD Guide.  While subsections 3.5(f) and (g) of the 
Development Agreement carry forward (with some modification) the language from § 4.12 of the Original 
Agreement, the balance of § 3.5 falls within the scope of either clause (iii) or clause (iv), depending on one’s 
view of whether water allocation and tracking is a “land use issue.”   

In either case, Town Council’s current position of only addressing the narrowest possible interpretation 
of the bare minimum requirements of the STS would require deleting all of § 3.5 except subsections (f) and (g).  
Even though the applicants do not view it as an appropriate result, we will be required to give serious 
consideration to removing the majority of § 3.5 if Town Council insists on adhering to its present position. 

2. Development Agreement § 3.8(a).  With respect to the School Site Dedication (as defined in the 
Development Agreement), the applicants have responded favorably to the modified proposal advanced by 
counsel for BNP (as did the Town), but Eagle County School District rejected it.  Subsequently, the Town has 
made several alternative proposals.  Recently, the Town asked for additional acreage within Planning Area E 
and more recently proposed leaving the 7.3 acre school site in the same location as it presently exists in the 
current PUD (i.e., in the middle of what would be Planning Area C as designated in the proposed PUD).  The 
applicants are considering, and could potentially agree to, one of those proposals depending on reaching 
agreement on the details.  However, without first resolving the issue of the literalist approach to implementing 
the STS, it is impossible for the applicants to decipher which direction to pursue – keep the School Site 
Dedication exactly as it is very specifically described in the STS or pursue agreement on an alternative that 
contradicts the literal requirements of the STS. 

3. Development Agreement §§ 3.8(b) and 4.2(e).  Working cooperatively with Town staff, the applicants 
have for months planned to provide an access easement from the current interim alignment of East Beaver Creek 
Boulevard.  This is not a literal requirement of the STS, which neither requires nor addresses the issue.  As a 
practical matter, though, the applicants recognize that the easement is needed in order for the conveyance of 
Planning Area B to the Town to be fully effectuated.  Without access, the intent of the conveyance is not fully 
realized.  Because this is not a literal requirement of the STS, though, it is unclear whether we should continue 
to work out the details of the access easement.  You will recall under the Original Agreement that the amenities 
within Planning Area C were to occur only after issuance of a certificate of occupancy for 200,000 square feet of 
Commercial Space (as defined in the Original Agreement), that the trigger would never have been met without 
an increase in commercial density, and that the scope of the density increase was under discussion both before 
and after the date of the STS.  It is disingenuous to now take the position that it is not “within the STS” and not a 
proper topic of discussion.  It is a matter squarely within the scope of clause (iii) above and within “the intent of 
Avon and Developer that the final resolution and scope of such matters shall be as reflected in the applications” 
submitted the applicants. 
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Similarly, the Town has expressed that it will not grant, and wishes to remove the access easement for 
Planning Area I (Development Agreement § 4.2(e)) that is required to effectuate the Town’s obligation under 
the STS regarding an access road to Planning Area I.  It is the applicants’ view that both easements are, in fact, 
required to effectuate the STS requirements regarding these Planning Areas (i.e., these are matters within clause 
(ii) above), but that either both or neither must be included in the Development Agreement. 

4. Development Agreement § 6.2(b).  Town Council has expressed the position that the par amount of 
Supplemental Bonds (as defined in the Development Agreement) rather than the Net Proceeds (as defined in the 
Development Agreement) should count against the Credit PIF Cap (as defined in the Development Agreement).  
In describing the Credit PIF Cap, the STS expressly states it as “principal” and not as the par amount.  While the 
applicants have been engaged in discussion with Town staff on this point, such discussion cannot proceed if 
Town Council adheres to its position that only matters within the most narrow interpretation of the STS are 
proper subjects of discussion.  Because the STS does not use the term “par amount” but rather the term 
“principal,” the Development Agreement cannot define the Credit PIF Cap in terms of the par amount. 

5. Development Agreement § 6.4(b).  This provision states:   

If the Town increases the Town’s retail sales tax rate above 4.0 % during any 
period for which Municipal Payments are to be remitted to the Town, the portion 
of the Add-On RSF Revenues which will be construed to be Municipal Payments 
shall be reduced in the same degree as any Town sales tax rate increase above 
4.0%.  For example, if the Town increases its retail sales tax rate by 0.25% (from 
4.0% to 4.25%), the portion of the Add-On RSF Revenues construed to be 
Municipal Payments shall be that amount equivalent to a reduction of 0.25% in 
the Add-On RSF rate (i.e., the revenue realized from a rate of 0.50% rather than 
the revenue realized from a rate of 0.75%).   

At the September 5, 2012, hearing, Town Council objected to the foregoing.  The applicants responded 
that they would give consideration to the Town’s position and engage in further discussion with Town staff to 
better understand the concern.  However, Paragraph 2.b. of the STS states: 

If Avon increases its sales tax in 2011 or in any subsequent year in which the 
Add-on PIF must be remitted to Avon, the .75% Add-on PIF will be reduced in 
the same amount as any such future Avon sales tax increase.  For example, if 
Avon increases sales taxes by .25% the Add-on PIF shall be reduced by .25%. 

Because the STS expressly requires a corresponding reduction in the .75% fee payable to the Town if 
there is an increase in sales tax rate, and §6.4(b) precisely implements that provision of the STS, the applicants 
cannot give further consideration to this issue if Town Council adheres to its current position. 

6. Development Agreement § 6.2(d).  This provision incorporates a request from a Town Council 
member to the effect that The Village Metropolitan District mill levy be set at a level such that its property tax 
revenue will be equivalent to Traer Creek Metropolitan District’s operations and maintenance expenses.  This is 
not something required by or contemplated in the STS.  Despite the foregoing, the applicants agreed (subject to 
satisfactory resolution of similar issues in the context of a complete package) to consider including the requested 
provision.  The applicants will be required to give serious consideration to removing § 6.2(d) if Town Council 
insists on adhering to its present position. 
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7. Development Agreement § 6.9(b)(v)(B)3.II.  The Town requested that the principal amount of the  
Avon Receivable (as defined in the Development Agreement) accrue simple interest at the rate of 8% per annum 
for the period commencing on the effective date of the STS and continuing through the Effective Date (as 
defined in the Development Agreement).  This is a material economic term that is not required or contemplated 
by the STS.  Nonetheless, the applicants agreed (subject to satisfactory resolution of similar issues in the context 
of a complete package) to consider including the requested provision.  The applicants will be required to give 
serious consideration to removing § 6.9(b)(v)(B)3.II if Town Council insists on adhering to its present position.  

8. Development Agreement §§ 6.3(a), 6.14, 6.15 and 6.16.  These provisions address matters relating to 
the application of and right to retain certain Town taxes (remote/internet sales, taxes applied or not to the public 
improvement fee).  These are material economic issues, but are not expressly addressed in the STS.  While 
unresolved issues remain, the applicants nonetheless have worked with Town staff to resolve these issues 
because doing so is in both parties’ best interest.  The applicants will be required to give serious consideration to 
removing certain of these provisions if Town Council insists on adhering to its present position. 

9. Development Agreement § 6.22.  This provision addresses the contingency that City Market might, in 
the future, relocate from its current location to a location within The Village (at Avon), which if it occurred 
would result in a sales tax loss to the Town.  Town staff initially raised this issue in meetings that occurred in 
early May, 2012.  The STS does not require the applicants to address this issue, and as explained below the 
request to do so directly contradicts the STS, but the applicants agreed (subject to satisfactory resolution of 
similar issues in the context of a complete package) to give consideration to doing so.  The applicants included a 
provision similar to the current version of § 6.22 in their late June revision to the Development Agreement.  In 
later public meetings, Town Council objected strongly to the provision and the applicants subsequently removed 
it.  Town staff then indicated a modified version of the provision should be considered, so the applicants 
included it in their August 31 revision, but it may require removal based on Town Council’s current position.   

The STS, in Paragraph 2, expressly states that the purpose of the .75% Add-on PIF is to provide the 
Town “a reliable revenue source with growth potential to compensate Avon for: (1) providing municipal 
services; (2) the sales tax indemnity; and (3) taking on existing annual maintenance obligations currently being 
performed by the District . . . .” (emphasis added).  Because the STS clearly states the purpose of the .75% Add-
on PIF to include compensating the Town for “sales tax indemnity,” the Town’s request for additional 
protection on this issue is directly contrary to express language in the STS.  Therefore, while the Town’s 
position on this issue has shifted multiple times, despite which the applicants have continued to attempt to 
address the Town’s concern, the applicants will be required to give serious consideration to removing § 6.22 if 
Town Council insists on adhering to its present position. 

10. Development Agreement Article 7.  Town staff has expressed concern regarding certain of the 
remedial provisions in the Development Agreement, specifically your concern regarding the Town’s remedies 
related to the Municipal Payments (as defined in the Development Agreement).  The STS does not require or 
even address a specific remedy for this issue.  Nonetheless, applicants have engaged in discussions with Town 
staff and have expressed a willingness to reasonably address the Town’s concern.  The applicants will be 
required to refrain from further discussion of this issue if Town Council insists on adhering to its present 
position. 

As stated above, the foregoing are an illustrative and not a complete listing of the issues within the Development 
Agreement that likely will be required to be removed from further discussion if Town Council continues to 
adhere to its most recently stated position and continues to reject the approach it represented it would follow in 
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the Town’s July 11 status report to the Court.  Many of these issues have been provisionally resolved, and others 
clearly are capable of being resolved.  As you know, there are a host of similar issues in the PUD Guide as well.  
We are reviewing your proposed revisions to the PUD Guide and will respond as quickly as we can. 

It is clear that some members of the public and some members of Town Council who did not vote to approve the 
STS approach implementation of the STS grudgingly at best, but the STS was approved and it needs to be 
implemented properly.  The applicants are committed to fully implementing the STS through cooperation and 
the resolve to establish the foundation for all parties to realize mutual benefit going forward.  In this effort, as 
with many things in life, there is a qualitative difference between doing the bare minimum and doing the job 
right.  Our collective job is to fully implement the settlement, not to look for reasons to avoid do so.  The fiscal 
consequences to the Town and its taxpayers, and the absolute need to reset the relationship between the Town 
and the applicants in order to eliminate sources of conflict and to work cooperatively for the parties’ mutual 
benefit, are too serious and too avoidable to risk failure by lacking the resolve to do the job right. 
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