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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO 

In re: 

CORDILLERA GOLF CLUB, LLC, 

    Debtor. 

)
)
)
)
)

Case No. 12-24882-ABC 
Chapter 11 

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED
CREDITORS TO APPLICATION OF DEBTOR AND DEBTOR IN

POSSESSION FOR AN ORDER AUTHORIZING THE RETENTION AND
EMPLOYMENT OF FOLEY & LARDNER LLP AS GENERAL

BANKRUPTCY COUNSEL TO THE DEBTOR, NUNC PRO TUNC TO THE
PETITION DATE

The Official Committee of Unsecured Creditors ("Committee") appointed in the above 

captioned, Chapter 11 bankruptcy case of Cordillera Golf Club, LLC ("Debtor"), by and through 

its (proposed) undersigned counsel, respectfully files this Objection (this "Objection") to the 

Application of the Debtor and Debtor in Possession for an Order Authorizing the Retention and 

Employment of Foley & Lardner LLP ("Foley") as General Bankruptcy Counsel to the Debtor, 

Nunc Pro Tunc to the Petition Date [Docket No. 115] ("Application"), and in support, would 

respectfully show the Court as follows: 

I.  BACKGROUND

1. On June 26, 2012 ("Petition Date"), the Debtor filed with the United States 

Bankruptcy Court for the District of Delaware its voluntary for relief under Chapter 11 of the 

United States Bankruptcy Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), thereby 

initiating its bankruptcy case (assigned Case No. 12-11893), with the Delaware Bankruptcy 
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Court (the “Bankruptcy Case”).  The Debtor remains in control of its business and affairs as a 

debtor-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. 

2. On July 6, 2012, the United States Trustee filed its Notice of Appointment of 

Committee of Unsecured Creditors [Docket No. 86], thereby forming the Committee. 

A. Pre-petition Background 

3. The Debtor is the owner and operator of "The Club at Cordillera" (the "Club"),

located in Edwards, Colorado in Eagle County.  The Club includes three 18-hole golf courses, a 

short course, three tennis centers, fitness facilities, five indoor and outdoor pools, a summer 

camp with clubhouse for children, and riding, hiking and cross-country ski trails. See Declaration 

of Daniel L. Fitchett, Jr. in Support of Chapter 11 Petitions and First Day Relief [Docket No. 4] 

(“Fitchett Declaration”), ¶ 7. 

4. The Club is located within the Cordillera residential community in Edwards 

County, and derives revenues through fees and dues related to Club memberships and marketed 

to community residents and others.  Fitchett Declaration, ¶¶ 5, 6, 8-12.   

5. On or about June 26, 2009, the Debtor entered into a loan agreement with Alpine 

Bank, under which the Debtor allegedly owes Alpine in excess of $12.7 million, which debt is 

allegedly secured by substantially all of the Debtor's real and personal property (the "Alpine 

Loan").  Fitchett Declaration, ¶¶ 50-52, 54.

6. Upon information and belief, the sole, ultimate equity interest holder in the Club, 

Mr. David Wilhelm, is also alleged to be a secured creditor of the Debtor's pursuant to a loan 

transaction dated as of June 23, 2010 ("Wilhelm Loan" and collectively with the Alpine Loan, 

the "Secured Loans").  The Debtor discloses that, as of the Petition Date, Wilhelm is purportedly 
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owed approximately $7.5 million from the Debtor.1 Wilhelm also allegedly holds security 

interests and liens in and to the Debtor's real and personal property to secure the repayment of 

these obligations.   DIP Financing Motion, at ¶ 8.

7. The Debtor is also a purported guarantor of a loan allegedly made by a Dr. Jeffrey 

Rush to Wilhelm in the amount of approximately $3.75 million (the "Rush/Wilhelm Loan"). See

Celentino Declaration (hereinafter defined), at ¶ 15. 

8. Over the past several years, the Debtor's relationship with its members, 

comprising what appears to be its largest creditor constituency, has become strained, resulting in 

ongoing litigation in Colorado State Courts.  This litigation and the underlying disputes appear to 

be a central feature in the Debtor's financial difficulties.  See Debtor's Status Report as Requested 

by the Court [Docket No. 193] ("Status Report"), at p. 2; Motion filed by Cheryl M. Foley, 

Thomas Wilner, Jane Wilner, Charles Jackson, Mary Jackson and Kevin B. Allen, Individually 

and as Representatives (collectively, the "Member Class Representatives") of a Certified Class of 

Members ("Member Class"), to Transfer Venue [Docket No. 69] (the "First Venue Motion'), at p. 

2.

9. These disputes generally involve the Debtor's alleged failure to provide amenities 

and access to Club facilities promised to its members, and corresponding actions and claims by 

various members to cancel their memberships and/or seek refunds of their membership deposits, 

dues, and/or other payments.  Because the Debtor relies on member dues for the majority of its 

1 See Emergency Motion of the Debtor for Entry of Interim and Final Orders Pursuant to 11 U.S.C. §§ 105, 361, 
362, 363(c), 364(c), 364(d), and 364(e) and Fed. R. Bankr. P. 2002, 4001 and 9014 (i) Authorizing Debtor to Obtain 
Post-Petition Secured Financing, (ii) Granting Security Interest and Superpriority Administrative Expense Claims, 
(iii) Granting Adequate Protection to Pre-Petition Secured Parties, (iv) Authorizing the Use of Cash Collateral as 
Provided Herein, and (v) Scheduling a Final Hearing [Docket No. 59] ("DIP Financing Motion"), at ¶ 9. 
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revenues, these disputes have had a substantial impact on the Debtor and its operations.  See

Status Report, at p. 2.2

10. Specifically, the disputes include that certain proceeding in Colorado State Court, 

Eagle County, assigned Cause No. 2011 CV 552, initiated by the Member Class Representatives 

in favor of a class of homeowner members certified therein (the "Class Action").  The Class 

Action involves the Plaintiffs' claims asserted against the Debtor and related parties for, inter 

alia, breach of contract, inducement, securities violations, and related causes of action seeking 

the return of deposits and membership dues and fees paid to the Debtor.  First Venue Motion, at 

Exh. B.

11. Also pending in the Eagle County State Court is Cause No. 2011 CV 456, which 

proceeding was commenced by the Debtor against the Cordillera Property Owners Association, 

Inc. (“CPOA”), and certain other parties (the "CPOA Litigation").  The CPOA is comprised of 

private, individual homeowner members, and is one of two homeowner associations governing 

the Cordillera community.  In the CPOA Litigation, the Debtor generally asserts that the CPOA 

is somehow responsible for numerous of the Debtor's members seeking to cancel their 

membership interests.  Fitchett Declaration, ¶ 6; Second Venue Motion, at ¶¶ 25-29.

B. The Delaware Bankruptcy Court Transfers the Bankruptcy Case to this Court 

12. On July 3, 2012, the Member Class Representatives filed their First Venue 

Motion, seeking to transfer the Bankruptcy Case from the District of Delaware to this Court, on 

the bases that, inter alia, the following factors all supported such transfer in the interests of 

2 Each Member Class Plaintiff asserts an alleged noncontingent, unsecured claim against the Debtor for the return of 
the member's deposits with the Club, ranging in amount from $7,500 to $205,000, with an average of approximately 
$103,000, and for an aggregate total of approximately $62 million in pre-petition Member Class claims.  See First 
Venue Motion, at Exh. A.   
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justice and the convenience of the parties: (i) the nature of the Debtor's assets, comprised of real 

property and related facilities; (ii) the nature of the Debtor's related business, being dependent on 

Club memberships substantially derived from community residents; (iii) the proximity of the 

Debtor, its offices, managers, and books and records to Colorado; (iv) the proximity of the 

majority of the Debtor's creditors; and (v) the proximity of major related litigation involving the 

Debtor and that may impact the administration of this case.  First Venue Motion, at pp. 2, 9-12.

13. On July 5, 2012, the CPOA and the Cordillera Metropolitan District ("Special 

District") filed a second motion and joinder seeking to transfer the case to this Court.3

14. Following joinders filed by Alpine Bank and the Committee in the relief sought in 

the Venue Motions (see Docket Nos. 95, 116), responses by the Debtor and other persons and 

parties (see, e.g., Docket Nos. 117-123, 125), and a hearing, on July 16, 2012, the Delaware 

Bankruptcy Court entered its Order transferring this Bankruptcy Case to this Court.  In 

transferring the Bankruptcy Case to this Court, Judge Sontchi found that, although the Debtor 

had properly chosen a valid forum, the facts applicable to the case demonstrated that the central 

focus of the Debtor's case must be the members of the Club: 

The key issue in this case, the key problem in this case…is where do you find 
members….Well, this is where the litigation sort of touches on it…I think it’s 
inexorably linked to the membership problem….you have the issue that there’s 
obviously dissatisfaction and acrimony between members and management, 
whether that’s a minority or majority.  And the reality is.…Where is the debtor 
going to get members?  Well, it’s either going to members by reconciling with the 
dissenting members or going out and opening up the business and getting 

3 See Docket No. 76 ("Second Venue Motion" and collectively, the "Venue Motions").  In addition to generally 
acting as a property owners association, the CPOA is allegedly involved in the provision of numerous community 
operations and public safety and welfare services, including, without limitation, the management, maintenance and 
operation of public facilities, programs and initiatives.  Second Venue Motion, at ¶¶ 26.  The Special District is a 
quasi-municipal "special" district created under the laws of Colorado as a political subdivision of the state, and 
constructs and manages all public facilities and infrastructure in the district, which includes the Cordillera 
Community and Club.  Second Venue Motion, at ¶¶ 20-21.  
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members from other locations in the vicinity.  And that’s a change…But of 
course, there’s ongoing litigation.

Transcript of Hearing Held July 16, 2012, Case No. 12-11893 (D. Del.), at pp. 205 [line 7] – 206 

[line 19].  As recognized by Judge Sontchi, the Debtor's disputes with groups of its membership 

are central to the Debtor's financial difficulties, and any prospect that the Debtor may have to 

rehabilitate must repair or otherwise address the Debtor's relationships with its members. 

C. The Application 

15. Prior to the transfer of this case to this Court, on July 10, 2012, the Debtor filed its 

Application, seeking to retain Foley as its general bankruptcy counsel pursuant to Section 327 of 

the Bankruptcy Code.

16. In the Application, the Debtor takes the position that Foley is disinterested within 

the meaning of section 101(14) of the Bankruptcy Code, because Foley allegedly does not "have 

any interest materially adverse to the interests of the Debtor's estate or of any class of the 

Debtor's creditors or equity security holders, by reason of any direct or indirect relationship to, or 

connection with, or interest in, the Debtor, or for any other reason."  Application, at ¶ 12.  See 

also 11 U.S.C. § 101(14).

17. The Debtor's foregoing justification ignores additional and critical operative 

language in section 327, providing that a professional retained by the estate must "…not hold or 

represent any interest adverse to the estate..."  11 U.S.C. § 327(a).4

4 See also subsection (c) of section 327 ("…a person is not disqualified for employment under this section solely 
because of such person's employment by or representation of a creditor, unless there is objection by another creditor 
or the United States trustee, in which case the court shall disapprove such employment if there is an actual conflict 
of interest."). 
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18. Notwithstanding its assertion of Foley's disinterestedness, the Application 

discloses that, Foley "…has in the past, and is currently representing the Debtor, David

Wilhelm, WFP Investments, LLC, and certain of their respective affiliates and/or related 

entities in matters related to the golf course and other properties, and has also represented one 

or more of these entities in completely unrelated matters."  Application, at ¶ 14 (emphasis 

supplied). 

19. Surprisingly, despite these multiple representations, the Application goes on to 

request this Court's approval of Foley as the Debtor's lead counsel, with the express proviso that 

Foley may continue to represent Wilhelm and related entities in matters relating to the Debtor, so 

long as Foley only represents the Debtor in this Bankruptcy Case. Id.

20. In the Declaration of Christopher Celentino in support of the Application 

("Celentino Declaration"), the Debtor provides additional details and disclosures regarding 

Foley's historical and current relationships with the Debtor, Wilhelm, and numerous entities, and 

other representations and transactions related to the Debtor and Wilhelm (as well as other parties 

in interests).   

21. The specific disclosures in the Celentino Declaration regarding Foley's particular 

relationships with parties related to Wilhelm – spanning nine pages and twenty-seven (27) 

paragraphs of the Celentino Declaration – are too voluminous and complex to fully set forth 

here. See Celentino Declaration, at ¶¶ 9-33, 71, 72.  Those disclosures are incorporated herein 

by reference, and a summary of the material, relevant relationships follows: 
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D. Foley's Historical and Current Relationships With Related Parties

22. As disclosed in the Celentino Declaration, the corporate ownership structure for 

the Debtor appears as follows:5

23. The Celentino Declaration further discloses that: 

a. Foley has represented, and continues to represent, each of the Debtors' 
foregoing direct and indirect equity interest holders (collectively, "Equity 
Holders"), as well as the Debtor's nonmember manager ("CGH Manager") 

5 Celentino Declaration, at ¶ 9.   

Wilhelm 

CGH Manager, LLC 

WFP Cordillera, LLC 

Cordillera Golf Holdings, LLC

WFP Investments, LLC 
& “Wilhelm Affiliated Entities” 

Debtor

100%

100%

100%
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and other unspecified affiliates of WFP, in matters related to the Debtor 
and its properties6;

b. Foley has represented, and continues to represent (in some unspecified 
instances), each of the foregoing entities, other than Holdings, in matters 
unrelated to the Debtor and its properties7;

c. Foley has represented, and continues to represent, Wilhelm and numerous 
entities affiliated with Wilhelm, including WFP Investments, LLC 
("WFPI") and its own affiliates (collectively, "Wilhelm Affiliated 
Entities"), in matters both related and unrelated to the Debtor, including 
with respect to other golf clubs8;

d. The Equity Holders and WFPI are guarantors of the Alpine Loan9;

e. The Debtor, the Equity Holders, and WFPI are guarantors of the 
Rush/Wilhelm Loan10;

f. Foley represented the Debtor and continues to represent the Debtor, as to 
both of the Secured Loans, and the Rush/Wilhelm Loan11;

g. Foley also previously represented the Equity Holders and WFPI, as special 
counsel providing closing opinions, in connection with the Alpine Loan 
and Rush/Wilhelm Loan12;

h. Foley previously represented “and/or appears to be currently representing” 
numerous affiliated entities, in matters that may relate to the Debtor and 
its properties, as well as other unrelated matters, including entities formed 
to perform development activities at the Club, entities involved in the 
Club’s prior ownership and/or Wilhelm’s acquisition of the Club, and 
entities involved in a premier membership program allowing Club 

6 Celentino Declaration, at ¶¶ 9-12 (emphasis supplied).   CGH Manager is disclosed as the nonmember manager of 
each of WFP Cordillera, LLC ("WFP"), Cordillera Golf Holdings, LLC ("Holdings"), and the Debtor.  Celentino 
Declaration, at ¶ 11.  The Celentino Declaration does not disclose the ownership of CGH Manager.  The Debtor’s 
Voluntary Petition reveals that David Wilhelm is the Manager of CGH Manager. 
7 Celentino Declaration, at ¶¶ 9-12. 
8 Celentino Declaration, at ¶ 12.  The Celentino Declaration does not disclose the nature of any specific relationships 
among Wilhelm, WFPI  and the Wilhelm Affiliated Entities.   
9 Celentino Declaration, at ¶¶ 9, 10, 12, 13. 
10 Celentino Declaration, at ¶¶ 9, 10, 12, 15. 
11 Celentino Declaration, at ¶¶ 13-15. 
12 Celentino Declaration, at ¶¶ 9, 10, 12. 
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members access to other golf and private clubs owned or controlled by 
Wilhelm13;

i. Foley has represented and continues to represent the Debtor and all of the 
Equity Holders (as “advisory counsel”) in the CPOA Litigation14;

j. Foley has represented and continues to represent the Debtor, all of the 
Equity Holders, WFPI, Patrick Wilhelm, and other entities whose 
relationships are not specified, as special counsel, in the Class Action15;
and

k. Van A. Tengberg, a partner in Foley, is an independent manager of 
WFPI.16   Foley’s website discloses that Mr. Tengberg is a member of 
Foley’s Management Committee, is the managing partner of Foley’s San 
Diego and Del Mar offices, is co-chair of Foley’s Hospitality, Resort & 
Golf Industry Team and is chair of Foley’s West Coast Real Estate 
Practice.17 Upon information and belief, Mr. Tengberg has a longstanding 
relationship to Mr. Wilhelm and his family as counsel for these entities. 

24. The foregoing disclosures and related implications reveal an extremely complex 

and substantial prior and continuing web of relationships among Foley and numerous entities 

who have dealt with the Debtor on a pre-petition and post-petition basis, are codefendants or 

plaintiffs in existing litigation involving the Debtor, and who hold substantial claims and 

interests in the Bankruptcy Case.  Ultimately, it appears that all of these relationships, including 

Foley’s relationships with the Debtor, originated from Foley’s longstanding relationship with 

Mr. Wilhelm.  There can be no doubt that these relationships give rise to a substantial risk and 

reasonable inference of Foley’s bias in favor of Wilhelm's interests that conflict with those of the 

13 Celentino Declaration, at ¶¶ 16, 17.  The Celentino Declaration does not detail the specific nature of these 
affiliated relationships. 
14 Celentino Declaration, at ¶¶ 18-20. 
15 Celentino Declaration, at ¶¶ 21-23.  Patrick Wilhelm appears to be affiliated with a trust entity that was or is 
currently affiliated with other entities involved in the prior matters disclosed by the Debtor, but the Celentino 
Declaration does not disclose the specific relationships.  Celentino Declaration, at ¶ 24. 
16 Celentino Declaration, at ¶ 26. 
17 http://www.foley.com/van-a-tengberg/ (last visited July 21, 2012). 
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estate.  At a minimum, these past and ongoing relationships give rise to an appearance of 

impropriety that must be avoided.  Therefore, in light of these disclosures and their implications, 

and notwithstanding further disclosures that are warranted in connection with the Application, 

the Committee has no choice but to object to the Application and oppose Foley’s proposed 

employment by the Debtor on behalf of its estate.

II.  OBJECTIONS

A. Standards for Bankruptcy Estate Employment of Professionals 

25. The Application is governed by 11 U.S.C. § 327, which provides in pertinent part 

that:

(a) Except as otherwise provided in this section, the [Debtor], with the court's approval, 
may employ one or more . . . professional persons, that do not hold or represent an interest 
adverse to the estate, and that are disinterested persons, to represent or assist the [Debtor] 
in carrying out the [Debtor's] duties under this title. 

  *** 

(c) . . . a person is not disqualified for employment under this section solely because of 
such person's employment by or representation of a creditor, unless there is objection by 
another creditor or the United States trustee, in which case the court shall disapprove such 
employment if there is an actual conflict of interest. 

11 U.S.C. § 327(a) and (c). 

26. Section 327 requires that, "As a general principle, professional persons employed 

by the [debtor] should be free of any conflicting interest which might, in the view of the [debtor] 

or the bankruptcy court, affect the performance of their services or which might impair the high 

degree of impartiality and detached judgment expected of them . . ."  In re Amdura Corp., 121 

B.R. 862, 865 (Bankr. D. Colo. 1990) (citing 3 Collier on Bankruptcy, ¶ 327.03 at p. 327-22 

(L.King Ed. 1985).
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27. The phrase in section 101(14) "interest materially adverse to the estate" is not 

defined by the Bankruptcy Code, but courts in prior cases have provided guidance on its 

meaning.  As stated in In re Prince, 40 F.3d 356 (11th Cir. 1994), the term includes a proposed 

professional "possessing . . . either an 'economic interest that would tend to lessen the value of 

the bankruptcy estate or that would create either an actual or potential dispute in which the estate 

is a rival claimant . . . or . . . a predisposition under the circumstances that render such a bias 

against the estate.'"  Id. at 361 (quoting Roger J. Au & Son, Inc. v. Aetna Ins. Co., 64 B.R. 600, 

604 (N.D. Ohio 1986).  See also In re The Leslie Fay Cos., 175 B.R. 525, 533 (Bankr. S.D.N.Y. 

1994) (where it is plausible that the relevant connection may cause the professional to act any 

differently than it would absent such relationship, the relationship constitutes a conflict and 

interest adverse to the estate); Hansen, Jones & Leta, P.C. v. Segal, 220 B.R. 434, 454 (D. Utah 

1998) (emphasizing stringent nature of bankruptcy conflicts provisions). 

28. The Bankruptcy Code defines a "disinterested person" as a person that, inter alia

"…does not have an interest materially adverse to the estate or of any class of creditors or equity 

security holders, by reason of any direct or indirect relationship to, connection with, or interest 

in, the debtor, or for any other reason." 11 U.S.C. § 101(14). The disinterested requirement is 

intended to "prevent even the appearance of conflict irrespective of the integrity of the person or 

firm under consideration."  In re Kendavis Inds. Inter., Inc., 91 B.R. 742, 754 (Bankr. N.D. Tex. 

1988).  "A disinterested person should be divested of any scintilla of personal interest which 

might be reflected in [that person's] decisions concerning estate matters."  In re Watson, 94 B.R. 

111, 116 (Bankr. S.D. Ohio 1988).
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29. Accordingly, the concerns raised by section 327(a) include not only formal, actual 

conflicts, but also potential conflicts and other circumstances giving rise to possible bias 

impairing the professional's independent judgment.  See also In re Jennings, 199 Fed.Appx. 845, 

849 (11th Cir. 2006); In re Big Rivers Elec. Corp., 355 F.3d 415, 431-32 (6th Cir. 2004) (the 

inclusion of the phrase "or for any other reason" in the disinterestedness requirement broadly 

incorporates the equitable principles and unbending fiduciary duties required under the 

Bankruptcy Code); In re Crivello, 134 F.3d 831, 835 (7th Cir. 1998) ("…the definition…is 

sufficiently broad to include any professional with an interest or relationship that would even 

faintly color the independence and impartial attitude required by the Code.") (internal citations 

and quotations omitted); In re Midway Motor Sales, Inc., 355 B.R. 26, 35 (Bankr. N.D. Ohio 

2006).

30. The foregoing predicates and authorities confirm that in evaluating 

disinterestedness, this Court is not limited to either actual, direct conflicts or even potential 

conflicts of interest.  Rather, the Court should view the facts and equities of the case in 

evaluating whether such circumstances might color the proposed professional's judgment or 

conduct and create bias in their decision-making. 

B. Foley Has Actual Conflicts for Having Previously Represented Parties Having  
Interests Adverse to the Debtor and its Estate in the Specific Transactions Giving 
Rise to Their Claims Against the Estate 

31. Bankruptcy courts generally consider three types of conflicts – actual, potential, 

and the mere appearance of a conflict.  Section 327(c) imposes a per se disqualification of any 

attorney who has an actual conflict of interest, while courts may, within their discretion, 
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disqualify an attorney who has a potential conflict of interest.  See In re Age Refining, Inc., 447 

B.R. 786, 804 (Bankr. W.D. Tex. 2011).

32. The standards in Colorado for determining whether a conflict of interest exists are 

governed by Rule 1.7 of the Colorado Rules of Professional Conduct, which states that a lawyer 

shall not represent a person if the representation of that person "will be directly adverse to 

another client," or if there is, "a significant risk that the representation of one or more clients will 

be materially limited by the lawyer's responsibilities to another client, a former client or a third 

person or by a personal interest of the lawyer.  Colorado RPC 1.7. See also In re Johnson, 312 

B.R. 810, 822 (E.D. Va. 2004) (actual conflicts exist in instances of “active competition between 

two interests, in which one interest can only be served at the expense of the other.”); Hansen,

Jones & Leta v. Segal, 220 B.R. at 454 (bankruptcy counsel have same professional 

responsibilities with respect to conflicts as other attorneys, but bankruptcy conflicts provisions 

are more strict). 

33. Here, there can be no doubt that Foley’s proposed employment by the Debtor’s 

estate would be infected by actual conflicts.  Foley has previously represented the Debtor’s 

secured creditor, potential unsecured creditor, guarantor creditors, and equity interest holder in 

transactions giving rise to numerous claims, including purported secured claims, against the 

estate.  It goes without saying that Foley's proposed engagement as the Debtor's general 

bankruptcy counsel, and its corresponding duties, would encompass the same transactions and 

matters.   

34. It is also indisputable that the Debtor’s estate has a direct, substantial interest in 

investigating these transactions and potentially asserting counterclaims and defenses against 

Case:12-24882-ABC   Doc#:223   Filed:07/24/12    Entered:07/24/12 16:16:25   Page14 of 26



15

these same parties with respect to their claims.  As to claims on which the Debtor is co-liable 

with these other guarantors and affiliated creditors, the Debtor's estate's interests in minimizing 

its own liabilities on these claims directly conflicts with those of its co-obligors. In re Perez, 389 

B.R. 180, 184 (Bankr. D. Colo. 2008) (estate counsel was disqualified where it had fiduciary 

duties to multiple clients co-liable with the debtor's estate).  Foley, having served as counsel to 

these same entities, and having issued closing opinions to these entities in connection with these 

transactions, simply cannot be expected to objectively and zealously perform its bankruptcy 

functions where it may be required to assert arguments and restructuring proposals that are 

adverse to these creditors and Equity Holders, including, but not limited to, objecting to their 

claims.  Leslie Fay Cos., 175 B.R. at 532 (bankruptcy courts take the requirements of section 327 

seriously in order to ensure that attorneys fulfill their fiduciary duties to the estate.).   

C. Potential Conflicts and the Risk of Bias Disqualify Foley as Counsel to This Estate 

35. Even were this Court able to ignore the foregoing, actual conflicts, which it 

cannot, the substantial risks of potential conflicts and conflicting bias infecting Foley's proposed 

representation of the Debtor's bankruptcy estate must preclude that representation. 

36. Foley discloses that it has represented, and continues to represent, the Debtors' 

Equity Holders and their affiliated entities (including guarantor creditors, business partners and 

secured creditors), in matters both related and unrelated to the Debtor and its properties.  Courts 

"irrebuttably presume" that relevant confidential information was disclosed during a firm's 

representation of a client in a prior, related matter.  See Duncan v. Merrill Lynch, Pierce, Fenner 

& Smith, 646 F.2d 1020, 1028 (5th Cir. 1981).  Accordingly, in appropriate circumstances, 

courts have disqualified proposed counsel on the basis of prior representations of adverse parties.  
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See In re B.E.T. Genetics, Inc., 35 B.R. 269 (Bankr. E.D. Ca. 1983) (discussing cases); In re 

Internet In a Mall, Inc., 216 F.3d 1083, 1083-84 (9th Cir. 2000) (counsel for the estate was 

properly disqualified where it previously and presently represented major creditor of, and 

shareholder in, the debtor in litigation matters, with no indication that such matters were related).   

37. It makes no difference that Foley attempts to distinguish among the specific 

attorneys who may have been involved in the various different engagements.  A professional's 

conflict is imputed to each attorney at its firm.  American Airlines, 972 F.2d 605,  614 n.1 (5th 

Cir. 1992). 

38. Critically, the Application discloses a substantial history of dealings among Foley 

and Mr. Wilhelm, the Debtor's ultimate Equity Holder, which clearly indicates that Foley's true 

loyalties may reside with Mr. Wilhelm, and not with the Debtor, which, from Foley's 

perspective, constitutes a small fraction of Foley's service to Wilhelm.18  As noted, upon 

information and belief, one of Foley's prominent, managing attorneys, Mr. Tengberg, has a 

longstanding relationship serving as Mr. Wilhelm's family attorney, and it is this relationship that 

gives rise to Foley's representation of the Debtor.

39. Incredibly, Foley seeks this Court's authorization for it to continue those 

representations, despite that Foley's representation of the Debtor in this case, as well as in prior 

matters, would expose Foley to the Debtor's privileged, confidential and proprietary information 

that could be used for the benefit of these other clients in related matters.  In fact, the Application 

provides that, in the event that the Debtor's interests conflict with those of Wilhelm or the 

Wilhelm Affiliated Entities, Foley will abandon the Debtor and its estate.  See Application, at ¶ 
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15 (providing that Foley will not represent any of the Debtor, Wilhelm or various Wilhelm 

Affiliated Entities in any dispute involving the Debtor, or arising among them). 

40. These facts raise a serious concern that parties in interest cannot reasonably rely 

upon Foley to act free of conflicting influences in all respects where the Debtor's and/or its 

estate's interests diverge from Wilhelm's and/or the Equity Holders.  Already in this case the 

Debtor has sued Alpine Bank and the Debtor's own members in connection with this case, has 

previously sued Cordillera's community homeowners association, and is asserting claims in 

Adversary Proceeding No. 12-1443 seeking to use this Court's authority to protect Mr. Wilhelm, 

Patrick Wilhelm and their nondebtor affiliates.  At the same time, Foley has taken no action 

against Mr. Wilhelm, or any of the claims and interests of his affiliates in this case, and has 

adamantly taken the position that this case is a rehabilitation, and not a liquidation.  Thus, the 

appearance is plain that Foley, in representing the Debtor, is in fact advancing the interests of 

Mr. Wilhelm, and with respect to same, is biased in his favor. 

41. Other Courts have recognized that these circumstances cannot pass the stringent 

requirements of section 327.  See In re Keller Financial Services of Florida, Inc., 248 B.R. 859, 

895 (Bankr. M.D. Fla. 2000).  "[T]he multiple transactions and relationships between the 

Respondents and insiders of the Debtors, and also between the Respondents and related 

nondebtor companies, caused the Respondents to possess an interest that colored the 

independence and impartial attitude required by the Bankruptcy Code."  Matter of CF Holding 

Corp., 164 B.R. 799, 800, 806-807 (Bankr. D. Conn. 1994) (financial advisor was not 

disinterested where its principal invested in an entity whose own controlling principal was 

18 The Application does not disclose the percentage of Foley's client portfolio comprised by Mr. Wilhelm and related 
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seeking to acquire an interest in the debtors, irrespective of the significance of such investment 

or whether relevant principals actually participated in negotiations).  In re Envirodyne Industries, 

Inc., 150 B.R. 1008, 1013 (Bankr. N.D. Ill. 1993) (law firm was not disinterested due to 

longstanding relationship with entity which was a creditor and indirect equity interest holder of 

the debtor, in ongoing, though unrelated matters). 

D. The Presence of Conflicts Counsel Cannot Resolve the Conflicts Afflicting Foley's 
Proposed Engagement 

42. The concerns over Foley's bias in favor of Wilhelm and his affiliates, and the 

appearance of same, are so substantial and fundamental to this Bankruptcy Case that the Debtor's 

prior proposal to utilize the firm of Young Conaway Stargatt & Taylor, LLP as its conflicts 

counsel cannot possibly ameliorate them.19  Wilhelm and his affiliates hold substantial purported 

secured and unsecured claims in this case, and provide business services to the Debtor.  He holds 

all of the Debtor's equity.  Critically, Mr. Wilhelm is the central figure in the Debtor's disputes 

with its membership, and those disputes, in turn, are the lynchpin of this Chapter 11 case.  There 

can be no doubt that the Debtor's ability or inability to address these disputes and repair these 

relationships will be dispositive of whether or not the Debtor can reorganize.   

43. The Court in In re Project Orange Associates, LLC, 431 B.R. 363 (Bankr. 

S.D.N.Y. 2010) recognized as much.  There, the Court found that conflicts counsel could not 

resolve the conflicts infecting the debtor's proposed general bankruptcy counsel where the nature 

of the conflict at issue "is central to the debtor's reorganization."  Id., at 375.  As explained by the 

representations, or by the Debtor. 
19 See Docket No. 115.  Upon information and belief, in light of the subsequent transfer of this case from the District 
of Delaware, the Debtor is no longer seeking to continue the engagement of Young Conaway Stargatt & Taylor, 
LLP as its conflicts counsel going forward. 
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Project Orange Court, such a central and fundamental conflict would require conflicts counsel to 

essentially serve as general bankruptcy counsel, and would render general bankruptcy counsel so 

incompetent to deal with the Debtor's restructuring that it should not be approved.  Id. See also 

In re Amdura Corp., 121 B.R. 862, 866-67 (Bankr. D. Colo. 1990) (same; conflicts counsel 

cannot resolve conflicts of general bankruptcy counsel that are central to the debtor's disputes 

with major creditors and its restructuring case). 

44. Here, the concerns are even greater.  Because Wilhelm is central to the Debtor's 

disputes with its members, implementing conflicts counsel for the purpose of allowing Foley to 

simultaneously represent the Debtor, Wilhelm and the Wilhelm Affiliated Entities will only 

stoke and magnify these disputes.  This measure would actually exacerbate the estate's 

difficulties and problems, and destroy whatever meager confidence remains in the Debtor among 

its members.   

E. The Application Provides Insufficient Disclosures

45. Given the substantial, foregoing issues infecting Foley's proposed representation 

of the Debtor and its estate, and the actual and potential conflicts that the Application implicates, 

the level of disclosure of the related and unrelated matters in which Foley has represented the 

Debtor, Mr. Wilhelm, and/or their affiliated entities in matters both relating to and allegedly 

unrelated to the Debtor, is inadequate.  It is critical that Foley exhaustively detail and disclose 

each such specific representation, the nature of the matter, its current status, and the parties 

involved.  The Application should further disclose the compensation that Foley received on a 

pre-petition basis for these engagements, the sources of such compensation, and the respective 

Case:12-24882-ABC   Doc#:223   Filed:07/24/12    Entered:07/24/12 16:16:25   Page19 of 26



20

percentages of Foley’s client portfolio comprised by Mr. Wilhelm and related representatives.20

Absent these disclosures, this Court and parties in interest cannot appropriately evaluate the risks 

arising by virtue of these relationships and their potential impacts upon the estate, and therefore, 

all such risks and implications should be construed against Foley.  In re Cook, 223 B.R. 782, 794 

(10th Cir. B.A.P. 1998) (section 327 requires spontaneous, timely, and complete disclosure, and 

absent same, counsel proceeds at its own risk); In re EZ Links Golf, LLC, 317 B.R. 858, 862 

(Bankr. D. Colo. 2004) (burden is on counsel to provide complete disclosure). 

DATED: July 24, 2012. 

HOLLAND & HART LLP 

Respectfully submitted, 

s/Risa Lynn Wolf-Smith  
Risa Lynn Wolf-Smith, #15835 
Clarissa M. Raney, #40374 
HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Denver, Colorado 80202 
Telephone:  303-295-8000 
Facsimile:  303-295-8261 
rwolf@hollandhart.com 
cmraney@hollandhart.com 

       -and- 

MUNSCH HARDT KOPF & HARR, P.C.
Russell L. Munsch 
Texas Bar No. 14671500 
Joseph J. Wielebinski 
Texas Bar No. 21432400 
Jay H. Ong 

20 The Application states (at ¶12) that Foley is not a pre-petition creditor of the Debtor, despite that Foley performed 
substantial pre-petition services for the Debtor and does not mention having received any payment from the Debtor 
on a pre-petition basis for such services. 
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Texas Bar No. 24028756 
3800 Lincoln Plaza 
500 N. Akard Street 
Dallas, Texas 75201-6659 
Telephone (214) 855-7500 
Facsimile (214) 978-4335 

(PROPOSED) ATTORNEYS FOR THE 
OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS 

Case:12-24882-ABC   Doc#:223   Filed:07/24/12    Entered:07/24/12 16:16:25   Page21 of 26



22

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on July 24, 2012, in addition to service via the 
Court's CM/ECF system, she personally caused to be served a true and correct copy of this filed 
document, to be served, via First Class U.S. Mail, postage prepaid and properly addressed, on the 
parties shown on the attached service list. 

Arthur J. Abramowitz, Esq. 
Cozen O'Connor, PC 
LibertyView, Suite 300 
457 Haddonfield Road 
Cherry Hill, NJ 08002 

Zachery Z. Annable, Esq. 
Munsch Hardt Kopf & Harr, P.C. 
3800 Lincoln Plaza 
500 N. Akard Street 
Dallas, Texas 75201-6659 

Garry R. Appel, Esq. 
Appel & Lucas, P.C. 
1660 17th Street, Suite 200 
Denver, CO 80202 

Joseph M. Barry, Esq. 
Young Conaway Stargatt & Taylor LLP 
Rodney Square 
1000 North King Street 
Wilmington, DE 19801 

William P. Bowden, Esq. 
Ashby & Geddes, P .A. 
500 Delaware avenue, 8th Floor 
P.O. Box 1150 
Wilmington, DE 19899 

Donald J. Bowman, Esq. 
Young Conaway Stargatt & Taylor LLP 
Rodney Square 
1000 North King Street 
Wilmington, DE 19801 

Brad W. Breslau, Esq. 
Cozen O'Connor, PC 
707 17th Street, Suite 3100 
Denver, CO 80202 

Mikel Bistrow, Esq. 
Foley Lardner LLP 
402 W. Broadway, Suite 2100 
San Diego, CA 92101 

Travis G. Buchanan, Esq. 
Young Conaway Stargatt & Taylor, LLP 
1000 N. King St.
Wilmington, DE 19801 

Peter A. Cal, Esq. 
Sherman & Howard L.L.C. 
633 17th Street, Suite 3000 
Denver, CO 80202 
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Kathryn M.S. Catherwood, Esq. 
Foley & Lardner LLP 
402 W. Broadway, Ste. 2100 
San Diego, CA 92101-3542 

Christopher Celentino, Esq. 
Foley Lardner LLP 
402 W. Broadway, Suite 2100 
San Diego, CA 92101 
Service Via e-mail and ECF 

Shaun A. Christensen, Esq. 
Appel & Lucas, P.C. 
1660 17th Street, Suite 200 
Denver, CO 80202 

Tobey M. Daluz, Esq. 
Ballard Spahr LLP 
919 N. Market Street, 11th Floor 
Wilmington, DE 19801 

Carl A. Eklund, Esq. 
Ballard Spahr, LLP 
1225 17th Street, Suite 2300 
Denver, CO 80202 

Mark L. Fulford, Esq. 
Sherman & Howard L.L.C. 
633 17th Street, Suite 3000 
Denver, CO 80202 

James J. Holman, Esq. 
Duane Morris LLP 
30 South 17th Street 
Philadelphia, PA 19103 

Ericka F. Johnson, Esq. 
Womble Carlyle Sandridge & Rice, LLP 
222 Delaware Avenue, Suite 1501 
Wilmington, DE 19801 

Kristi A. Katsma, Esq. 
Dickinson Wright PLLC 
500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

Benjamin W. Keenan, Esq. 
Ashby & Geddes, P.A. 
500 Delaware Avenue 
P.O. Box 1150 
Wilmington DE 19899 

Michael S. Kogan, Esq. 
Kogan Law Firm, APC 
1901 Avenue of the Stars, Suite 1050 
Los Angeles, CA 90067 

David L. Lenyo, Esq. 
Garfield & Hecht, P.C. 
601 E. Hyman Ave. 
Aspen, CO  81611 

Vincent J. Marriott, III, Esq. 
Ballard Spahr, LLP 
1735 Market Street, 51st Floor 
Philadelphia, PA 19103 

Melissa Maxman, Esq. 
Cozen O'Connor, PC 
1627 I Street, NW, Suite 1100 
Washington, DC 20006 
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Dawn Messick, Esq. 
Foley & Lardner LLP 
402 W. Broadway, Suite 2100 
San Diego, CA 92101 

Mark Minuti, Esq. 
Saul Ewing LLP 
222 Delaware Ave., Ste. 1200 
Wilmington, DE  19899 

Erika L. Morabito, Esq. 
Foley Lardner LLP 
3000 K Street, N.W., Suite 600 
Washington, DC 20007 

Paul Moss, Esq. 
Office of U.S. Trustee 
999-18th Street, Ste. 1551 
Denver, CO  80202 

Russell L. Munsch, Esq. 
Munsch Hardt Kopf & Harr, P.C. 
3800 Lincoln Plaza 
500 N. Akard Street 
Dallas, Texas 75201-6659 

Brittany J. Nelson, Esq. 
Foley Lardner LLP 
3000 K Street, N.W., Suite 600 
Washington, DC 20007 

Jay H. Ong, Esq. 
Munsch Hardt Kopf & Harr, P.C. 
600 Congress Ave., Ste. 2900 
Austin, Texas 78701-3057 

Ricardo Palacio, Esq. 
Ashby & Geddes, P .A. 
500 Delaware Avenue, 8th Floor 
P.O. Box 1150 
Wilmington, DE 19899 

Jon T. Pearson, Esq. 
Ballard Spahr 
100 North City Parkway, Suite 1750 
Las Vegas, NV 89106-4617 

Richard W. Riley, Esq. 
Duane Morris LLP 
222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

Matthew J. Riopelle 
Foley & Lardner LLP 
402 W. Broadway, Ste. 2100 
San Diego, CA 92101-3542 

Harlan W. Robins, Esq. 
Dickinson Wright PLLC 
15 N. 4th Street 
Columbus, OH 43215 

Sara Schindler-Williams, Esq. 
Ballard Spahr, LLP 
1735 Market Street, 51st Floor 
Philadelphia, PA 19103 

Harvey Sender, Esq. 
Sender & Wasserman, P.C. 
1660 Lincoln St., Ste. 2200
Denver, CO 80264 
Service Via e-mail and ECF 
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Zachary I. Shapiro, Esq. 
Richards, Layton & Finger, P.A. 
One Rodney Square 
920 N. King Street 
Wilmington, DE 19801 

Darnien Tancredi, Esq. 
Cozen O'Connor, PC 
1201 N. Market Street, Suite 1400 
Wilmington, DE 19801 

Ann Marie Uetz, Esq. 
Foley & Lardner LLP 
One Detroit Center  
500 Woodward Avenue, Suite 2700 
Detroit, Michigan  48226-3489 

David V. Wadsworth, Esq. 
Sender & Wasserman, P.C. 
1660 Lincoln Street, Suite 2200 
Denver, CO 80264 

Matthew P. Ward, Esq. 
Womble Carlyle Sandridge & Rice, LLP 
222 Delaware Avenue, Suite 1501 
Wilmington, DE 19801 

Gregory W. Werkheiser, Esq. 
Morris, Nichols, Arsht & Tunnell LLP 
1201 N. Market St., 18th Floor 
P.O. Box 1347 
Wilmington, DE  19899-1347 

Ronald Wick, Esq. 
Cozen O'Connor, PC 
1627 I Street, NW, Suite 1100 
Washington, DC 20006 

Joseph J. Welebinski, Esq. 
Munsch Hardt Kopf & Harr, P.C. 
3800 Lincoln Plaza 
500 N. Akard Street 
Dallas, Texas 75201-6659 

Joshua E. Zugerman, Esq. 
Ballard Spahr LLP 
919 N. Market Street, 11th Floor 
Wilmington, DE 19801 

Dan White 
Cordillera Golf Club, LLC 
97 Main Street, Suite E202 
Edwards, CO 81632 

Centralized Insolvency Section 
2970 Market Street 
Philadelphia, PA 19104 

Colorado Department of Revenue 
Attn: Bankruptcy Unit 
1375 Sherman Street, Room 1375 
Denver, CO 80261 

Internal Revenue Service 
Centralized Insolvency Section 
P.O. Box 7346 
Philadelphia, PA 19101-7346 

Internal Revenue Service 
Department of Treasury 
Ogden, UT 84201-0030 
Internal Revenue Service 

Case:12-24882-ABC   Doc#:223   Filed:07/24/12    Entered:07/24/12 16:16:25   Page25 of 26



26

George S. Canellos, Regional Director 
Securities & Exchange Commission 
New York Office 
3 World Financial Center, Suite 400 
New York, NY 10281-1022 

Securities & Exchange Commission 
Central Regional Office 
Attn: Office of General Counsel 
(Bankruptcy)
1801 California Street, Suite 1500 
Denver, CO 80202 

Secretary of State 
Division of Corporations 
Franchise Tax 
John G. Townsend Building 
401 Federal Street- Suite 4 
P.O. Box 898 
Dover, DE 19903 

Secretary of Treasury 
820 Silver Lake Boulevard, Suite 100 
P.O. Box 7040 
Dover, DE 19903 

July 24, 2012 
s/Lela Lopez Velasquez 
Lela Lopez Velasquez 
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