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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 11-cv-02020-CMA-KMT 
 
KIMBERLY L. ANDREE, 
        
 Plaintiff,          
v. 
 
JOSEPH HOY, individually and in his official capacity as the Sheriff of Eagle County, 
  
 Defendant. 
_____________________________________________________________________      

 
SCHEDULING ORDER 

_____________________________________________________________________ 
 

1.     DATE OF CONFERENCE AND APPEARANCES OF COUNSEL 
 
 The scheduling conference was held on November 3, 2011.  Attorney Sander N. 

Karp of Karp Neu Hanlon, P.C., 201 14th Street, Suite 200, Glenwood Springs, CO 81601 

(970) 945-2261 appeared for the Plaintiff; Attorneys Josh A. Marks and Melanie B. Lewis 

of Berg Hill Greenleaf & Ruscitti, LLP, 1712 Pearl Street, Boulder, CO 80302 (303) 

402-1600 appeared for Defendant.   

2.    STATEMENT OF JURISDICTION:  
 

1.  Plaintiff asserts that this Court has jurisdiction pursuant to 28 U.S.C. §1331 

over the civil rights claims brought pursuant to 42 U.S.C. §1983; 42 U.S.C. §2000e, 

otherwise known as Title VII of the Civil Rights Act of 1964, as amended by the Civil 

Rights Act of 1991 (“Title VII”); the Age Discrimination in Employment Act of 1967, 29 

U.S.C. § 621, et seq., as amended (hereinafter the "ADEA"); and the Court’s 

supplemental jurisdiction over state law claims pursuant to 28 U.S.C. §1367(a) in that the 

Case 1:11-cv-02020-CMA-KMT   Document 13    Filed 11/03/11   USDC Colorado   Page 1 of 11



 
 2 

state law claims set forth herein are so related to the federal claims that they form part of 

the same case or controversy under Article III of the United States Constitution. 

Defendant admits jurisdiction over the federal law claims but denies that this court has 

supplemental jurisdiction over state law claims pursuant to 28 U.S.C. 1367(a). 

3.    STATEMENT OF CLAIMS AND DEFENSES 
 

A. Claim of Plaintiff 
 

Plaintiff’s claims are for civil rights violations under 42 U.S.C. § 1983, breach of 

contract and promissory estoppel; Title VII; ADEA retaliation; and tortuous interference.  

Plaintiff claims damages, reinstatement or front pay, attorneys’ fees and other relief 

pursuant to the statues and common law.   

Plaintiff was employed with the Sheriff’s Office for over twenty-eight years until she 

was terminated on December 3, 2010 as the Administrative Lieutenant.  At the time of 

Ms. Andree’s termination she was a member of the Command Staff, received positive 

performances throughout her employment and was the highest ranked female employee 

of the Sheriff’s Office.  Ms. Andree was treated less-favorably than her male colleagues 

and younger employees within the Department.  A younger female with less experience 

replaced Ms. Andree.   She claims she had an agreement and was promised a 

severance package but this was breached and Defendant tortuously interfered with this. 

B. Defenses of the Defendant: 
 

Sheriff Hoy acknowledges that Ms. Andree was subjected to an involuntary layoff 

in late 2010 as the Administrative Lieutenant for the Eagle County Sheriff’s Department.  

Ms. Andree was laid off along with Undersheriff Jeff Layman as a cost-cutting measure to 

meet a projected budgetary shortfall for the 2011 calendar year.  Ms. Andree had known 

since the summer of 2010 that the Sheriff’s Department would be reducing its personnel 
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in order to meet a large budgetary reduction that was mandated by Eagle County’s Board 

of County Commissioners.  Ms. Andree initially indicated to Sheriff Hoy that she would 

voluntarily retire to assist the Sheriff in meeting this shortfall.  Ms. Andree, however, 

demanded that the Sheriff’s Department pay her a large severance.  The Sheriff’s 

Department and Andree disagreed on the amount of a severance payment and Ms. 

Andree did not retire, but Sheriff Hoy ended up eliminating the Plaintiff’s position and 

re-distributing her job functions to existing personnel.  While the Sheriff initially sought to 

achieve his budgetary reductions through a voluntary retirement plan, it became apparent 

that the budgetary savings would not be accomplished solely by retirements.  Sheriff Hoy 

ultimately determined that further position elimination at the managerial level was 

necessary to achieve the budgetary mandate set by the County.  The Sheriff chose to 

eliminate the Undersheriff and the Administrative Lieutenant positions out of his 

command staff because the duties performed by those positions could be most easily 

reassigned and absorbed into other positions.  Sheriff Hoy denies that Plaintiff’s age, 

gender, or complaints of gender discrimination played any role in these budgetary 

decisions.   

Sheriff Hoy denies the Plaintiff’s contention that he entered into an agreement to 

pay the Plaintiff a two-year severance.  Following the Plaintiff’s separation, the parties 

did enter into a retirement/severance agreement, but at a much smaller amount.  After 

signing the agreement, however, it is Plaintiff who rescinded this contract.   

In addition to disputing that the Plaintiff can meet the basic elements of any of her 

federal and/or state law claims, the Defendant asserts the following affirmative defenses: 

1. Failure to state a claim upon which relief can be granted; 

2. Absolute and/or qualified immunity; 
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3. Colorado state statutory immunity; 

4. Waiver and/or estoppel; 

5. Failure to exhaust all administrative prerequisites; 

6. Plaintiff’s equitable relief may be barred or unavailable; 

7. Even if a jury were to conclude that there were mixed motives in 

the decision concerning the Plaintiff’s layoff, she was validly 

separated for legitimate business reasons; 

8. Privilege; and 

9. Failure to utilize internal complaint and investigation processes. 

Defendant has reserved the right to add or amend affirmative defenses as they 

become known. 

 
4.    UNDISPUTED FACTS 

 
 The parties do agree to the following 
 

1. Plaintiff, a citizen and domiciliary of the State of Colorado, is a female over 40 

years of age. 

2. Defendant is the Sheriff of Eagle County, Colorado and ran for re-election in 

November 2010 and was re-elected. 

3. Defendant is being sued individually and in his official capacity. 

4. Defendant is an official elected pursuant to the Colorado Constitution and in his 

official capacity, is the highest ranking representative of the Sheriff’s office. 

5. Plaintiff was the administrative lieutenant in charge of the Sheriff’s Office 

operations, but excluding the operations of the jail, was a member of the 

command staff and was the highest ranked female employee of the Sheriff’s 

Department before she was terminated. 
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6. Plaintiff was terminated on December 3, 2010. 

5.    COMPUTATION OF DAMAGES 
 

A. Plaintiff 
 

  i. Compensatory damages in an amount to be determined at trial. 

  ii. Punitive damages in an amount to be determined at trial. 

  iii. Loss of income from date of termination to date.  Benefits at 35% of 

income.  

  iv. Reinstatement or front pay.    

  v. Attorneys fees, expert fees, expenses and costs. 

B. Defendant:  Defendant does not claim damages. 
 

6.    REPORT OF PRECONFERENCE DISCOVERY AND MEETING UNDER 
FED.R.CIV.P. 26(f) 

 
 a. The Rule 26(f) meeting was held on October 13, 2011. 

 b. Appearing were Attorney Sander N. Karp for the Plaintiff and Attorney Josh 

A. Marks for Defendant. 

 c. The parties did not propose any changes to the timing or requirement of 

disclosures under Fed.R.Civ.P. 26(a)(1). 

 d. Fed.R.Civ.P. 26(a)(1) disclosures were exchanged among the parties on 

October 27, 2011. 

 e. No agreements were made between the parties to conduct informal 

discovery. 

 f. Counsel will cooperate to the fullest extent possible to reduce discovery and 

other litigation costs. 

g. Electronic Discovery 
 
 The parties have discussed the existence and availability of electronically stored 
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information, and do not anticipate that their claims or defenses will involve a substantial 

amount of disclosure or discovery of information or records maintained in electronic form. 

The parties have agreed that, if reasonably possible, they will produce the 

electronically-stored information to the extent it is not privileged, in a similar manner as 

traditionally stored documents. The parties have agreed not to destroy any 

electronically-stored information, even if such information would normally be destroyed 

pursuant to a document destruction or retention policy.  Electronically stored information 

will be made available for inspection or produced in native file format if requested.  

 h. The parties have had discussions regarding the possibilities of a prompt 

settlement but have not reached any agreement.    

 7.  CONSENT 

 The parties have not consented to the exercise of jurisdiction of a magistrate 

judge. 

8.  DISCOVERY LIMITATIONS 

a. The number of depositions and interrogatory requests shall be in 

accordance with Fed. R. Civ. P. 30(a)(2)(A)(i). 10 depositions per side, including experts, 

and 25 interrogatories per side. 

 b. Limitations on the length of depositions shall be in accordance with Fed. R. 

Civ. P. 30(d)(1). 

 c. Each side shall be limited to 25 interrogatories, including subparts, 25 

requests for production and 25 requests for admissions, including subparts. 

 d. Other Planning or Discovery Orders: 

  None. 
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9.      CASE PLAN AND SCHEDULE 

 The parties do not anticipate the necessity to join additional parties. 

 a. Deadline for Joinder of Parties:  December 19, 2011 
 
  Deadline to Amend Pleadings:  December 19, 2011 

 b. Discovery Cut-off:    June 6, 2012   

 c. Dispositive Motion Deadline:  July 6, 2012 

 d. Expert Witness Disclosure:  

  1. Plaintiff’s anticipated fields of expert testimony: 

   a. Vocational placement and/or job market analyst;  

   b. Economist on loss of income both past and future; 

   c. Statistician 

   d. Any area identified by Defendant.  

  2. Defendant’s anticipated fields of expert testimony: 

   a. Defendant may retain a rebuttal expert in the area identified 

by Plaintiff; 

   b. Defendant may retain an expert in budgetary analysis or 

organizational structure 

  3. Expert witnesses shall be limited to 4 for each party, without leave of 

Court.   

  4. The parties shall designate all experts and provide opposing counsel 

with all information in Fed.R.Civ.P. 26(a)(2) on or before April 6, 2012. 

  5. The parties shall designate all rebuttal experts and provide opposing 

counsel with all information specified in Fed.R.Civ.P. 26(a)(2) on or before May 7, 2012.  

Expert discovery shall be completed no later than June 6, 2012. 
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6. Notwithstanding the provisions of Fed.R.Civ.P. 26(a)(2)(B), no 

exception to the requirements of the rule will be allowed by stipulation of the parties 

unless the stipulation is approved by the Court. 

E. Deposition Schedule: 

Name of 
Deponent 

Date of Deposition Time of Deposition  Expected Length of 
Deposition 

Joseph Hoy To be Determined 9:00 a.m. 7 hours 

Kim Andree To be Determined 9:00 a.m. 7 hours 

Lisa Ponder, HR 
Director 

To be Determined 9:00 a.m. 3 hours 

Bill Kaufman To Be Determined 9:00 a.m. 4 hours 

Carleen 
Hecendorf 

To Be Determined 9:00 a.m. 3 hours 

Jessie Mosher To Be Determined 9:00 a.m. 3hours 

 

 The necessity for additional depositions cannot be determined at this time, but the 

parties certify that they will make good faith efforts to schedule any additional depositions 

within the deadlines identified in this order.  The listing of a deponent here is not a 

consent or waiver by the opposing party to object to a deposition for any reason. 

 F. Interrogatory Schedule:  The parties may submit interrogatories complying 

with Fed.R.Civ.P. 33 33 days prior to discovery cut-off. Responses to interrogatories will 

be due pursuant to Fed.R.Civ.P. 33. 

 G. Request for Production of Documents and Requests for Admissions:  The 

parties may submit Requests for Production complying with Fed.R.Civ.P. 34 and/or 

Requests for Admissions complying with Fed.R.Civ.P. 36 33 days prior to discovery 

cut-off.  Responses to Requests for Production and Requests for Admissions will be due 

pursuant to Fed.R.Civ.P. 34 and 36. 
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10. DATES FOR FURTHER CONFERENCES 

 a. A settlement conference will be held on _______________ at 

___________ o’clock ___.m.  It is hereby ordered that all settlement conferences that 

take place before the Magistrate Judge shall be confidential.  

 (   ) Pro Se parties and attorneys only need to be present.  

 (   ) Pro Se parties, attorneys, and client representatives with authority to settle 

must be present.  (NOTE: This requirement is not fulfilled by the presence of counsel.  If 

an insurance company is involved, an adjuster authorized to enter into settlement must 

also be present.) 

 (   ) Each party must submit a Confidential Settlement Statement to the 

Magistrate Judge on or before ______________ outlining the facts and issues, as well as 

the strengths and weaknesses of their case. 

 b. Status conferences will be held in this case at the following dates and times: 

_____________________________________________________________________. 

 c. A final pretrial conference will be held in this case on September 6, 2012 at 

9:30 a.m.  A Final Pretrial Order shall be prepared by the parties and submitted to the 

court no later than (5) business days before the final pretrial conference.  

11.     OTHER SCHEDULING ISSUES  

 a. There are no discovery or scheduling issues requiring the Court’s 

intervention at this time.  

 b. Anticipated length of jury trial is 5 days 

 c. Identify pretrial proceedings, if any, that the parties believe may be more 

efficiently or economically conducted in the District Court’s facility at 212 N. Wahsatch 

Street, Colorado Springs, CO:  None. 
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12. NOTICE TO COUNSEL AND PRO SE PARTIES 

 The parties filing motions for extension of time or continuances must comply with 

D.C.Colo.LCiv.R.6.1D by submitting proof that a copy of the motion has been served 

upon the moving attorney’s client, all attorneys of record and all pro se parties. 

 Counsel will be expected to be familiar and to comply with the Pretrial and Trial 

Procedures or Practice Standards established by the judicial officer presiding over the 

trial of this case.  

 With respect to discovery disputes, parties must comply with D.C.Colo.LCiv.R. 

7.1A. 

 In addition to filing an appropriate notice with the clerk’s office, a pro se party must 

file a copy of a notice of change of his or her address or telephone number with the clerk 

of the magistrate judge assigned to this case.  

 In addition to filing an appropriate notice with the clerk’s office, counsel must file a 

copy of any motion for withdrawal, motion for substitution of counsel or notice of change 

of counsel’s address or telephone number with the clerk of the magistrate judge assigned 

to this case.  
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13. AMENDMENTS TO SCHEDULING ORDER 

 The scheduling order may be altered or amended only upon a showing of good 

cause by the parties. 

 Dated this 3rd day of November, 2011. 
 

BY THE COURT:     
      
 

 
      ___________________________________ 
      United States Magistrate Judge 
 
 
 
 
APPROVED: 
 
KARP NEU HANLON, P.C.  BERG HILL GREENLEAF & RUSCITTI, LLP 
 
 
S/ Sander N. Karp    S/ Josh Marks 
Sander N. Karp, 1088   Josh A. Marks, 16953 
T. Damien Zumbrennen, 39791  Melanie B. Lewis, 28723 
201 14th St., Suite 200   1712 Pearl Street 
Glenwood Springs, CO 81601  Boulder, CO  80302 
T: 970-945-2261    T:  (303) 402-1600 
snk@mountainlawfirm.com  jam@bhgrlaw.com 
tdz@mountainlawfirm.com   mbl@bhgrlaw.com 
Attorneys for Plaintiff   Attorneys for Defendant 
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